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THE 


Fr #s one of the greateſt Objefdions to 
our Laws, that the Way to the 
Knowledge of them is ſo dark and 

_ rugged, ſo full of Windings and Turn- 

ing, that the moſt Knowing very ofter: 

find it difficult to be able to pronounce with 
Certainty, concerning ſome Points they 
are ſollicitons about. | 

And this Diffcalty * not only from 
the complex Nature of Law in general, 

But likewiſe from that unhappy Frame 

and Texture in which we ſes our Laws 

compoſed. N . 

e Knowledge of ow Lam muſt for 
the moſt part be drawn from the Books 
of Reports, which are now increaſed to 
a great Number ; theſe Books contain 
reat Variety, and almoſs an infinite 
umber of Cafes, ſome of them publiſhed 

in the Life-time of the _ and 


4 fome from im — Mannſcripts of Per- 
| ſons deceaſed, which were never deſigned 

for publick Nes and all of them collected 
| S 3 ++ 


IV. 


The PREFACE. 
by Men of different Abilities and Un- 


. aerſtandings : For this Reaſon it is, that | 
| we ſee them labouring with Confuſion, In- | 
tricacy, and Incertainty, and contra- 


dicting each other, not only in ſimilar 
Caſes, but likewiſe in one and the ſame 


Aud hence it is, that the Method of wri- 


ting general Abridements, or particular 


Treatiſes on ſome general and uſeful 


Head of the Law, has received a Sanc- 
tion; the Deſign of which being to bring 


together, and range in proper Order, the 


Caſes pertinent to any one Subjeft, a 


PVerſon may the more eaſily unravel and 
reſcue it from this e and Iniri- 


cacy, and by ſeeing all the Caſes together 
at one View, diſcover. which of them do 


 aually contraditt one another, or only 
ſeem to do ſo ; how our Modern Reſolu- 


tions differ from the Antient, and upon 
what Grounds and Diſtinitions. 


And this, when done with Care and 


ſome Accuracy, has been always thought 
to be uſeful to the Profeſſion of the Law; 
and in this reſpect the following Treatiſe, 
F it ſhall be thought to anſwer any of 
theſe Purpoſes, will have its Share- of 


Merit, as ts Subject laboured under theſe 
Difficulties as much'as any other, 
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the PREFACE 


commend it, and what indeed was princi- 
pally defigned, is, that it will be a Means 


"of ſaving the Time and Expence, which 


too many have unhappil) experienced 


attends the Proſecutions of Suits in Law 
and Equity ; and ſurely there needs not 


many Arguments to enforce its Uſe upon 
this Account. | 


It is true, there have been ſome late © 


Ads of Parliament made, . which- ſeem 
greatly to facilitate the Methods of Pro- 
ceeding in Law, and that ſeveral new 


Remedies are found out, which ſeem 


more ſure and expeditions for recoveri "; 
in Civil Ations, than thoſe formerly uſed. 


But notwithſtanding theſe, have not moſt 
Cauſes of Conſequence which come into 
Weſtminſter-Hall, a Mixture of Law and 


Equity, by which, and of Neceſſity they 
muſt, according to the Pratti i of our 
Courts, be long in Agitation before they 


can be determined? Is not the Conſtruc- 
tion of thoſe Atts, which have been made 


or the Amendment of the Law, and fur- 
therance of Fuſtice, as difficult and per- 


plexing as any Part of the Law? Are not 
be great Onueftions concerning what is 
orm, and what Subſtance, as vexations 


and expenſive as the ſtrict Rules of Plead- 


ing; and have not Suitors been as often 


diſappointed by them? And as it may he 
I AF. | 


Hur what is expected will chiefly re- 


* 
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The PREFACE. 
juſtiy feared, that whatever new Act. or | 
Remedies may be deviſed, may partake of | 
ſome of theſe Inconveniencies ; forch it | 

evill wever be leſs eligible, to do as firſs | 
what the Judges, after ſeveral Trials | 
aud Arguments, often adviſe at laſt, via. 
to compromiſe or refer the Matter; eohich | 
being agreed upom in any Caſe, that it 
may be done effettually, and not be the 
Foundation of new Contention and De- 
hate, as it often happens by the Ignorance 
of the Arbitrators, &e, is the End of the 
exſuing Treatiſe, 
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F 
Directions to the Arbitratoꝛs. 


Rbitramen ( Arbitrium, Laudum, 
Compromiſſum), or an Award, 
is the Determination of Two 

| — or more Perſons, at. the Re- 
queſt of two Parties at leaſt, who are at Va- 
riance, for ending the Controverſy without 
publick Authority. . 
2. It is called an Arbitrament, becauſe 
that the Parties have willingly ſubmitted 
their Differences to others, to determine 
them arbitrally, and according to their own 
Opinions and Judgments, as honeſt and diſ- 
intereſted Men, and not according to Law. 
It is called an Award from the French Word 
* Agarder, which ſignifies to judge or decide; 
and it has heretofore been called Love- Day, 
becauſe of the Quiet and Tranquility which 
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. uſually followed the Ending of the Con- 

Werft. BC Rn 
,- 3. As there is no Man who has not more 

or leſs made Obſervations on the Proceed- 
ings of the Courts of Law and Equity, and 
who has not likewiſe, in ſome Meaſure, made 
Complaints of the Expenſiveneſs and Dila- 
| tgrineſs of the Proceedings and Determina- 
tions in thoſe Courts; and who does not 
wiſh (if he has any Good Will to Mankind 
at all) that all Men ſhould have Juſtice done 
them with more Expedition and leſs Ex- 
pence, than attends the Proſecution of a 
_ Cauſe at Law; it will not be improper, nor I 
hope an unacceptable Undertaking, to en- 
deavour, by laying down the whole Learn- 
ing of Awards and Arbitraments, which hi- 
therto has lain dark and obſcure, and as in- 
tricate and perplexed as any General Head 
of our Law, to aſſiſt Mankind in makin 
them better Friends -and Neighbours, 
in ſecuring to them their Fortunes and Poſ- 
ſeſſions, and to prevent that even this Me- 
thod of determining Controverſies may not 
be (as it often happens) the Foundation of 

new Broils and Contentions. 

4. For this Purpoſe (and as all Men, who 
are Arbitrators, are not Lawyers) I have in 
this Chapter particularly laid down, in a 
plain and eaſy Method, thoſe Things which 
| ſeem clear and uncontroverted in our Law- 
Books, and which are chiefly neceſſary for 
an Arbitrator to have his Eye upon, who 
would effe/Fnally determine the Matters in 
Controverſy ſubmitted to his Judgment; 
and this I have done under theſe five Things, 
5 | which 
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which are incident to every Award or Arbi- 
trament, viz. Matters of Submiſſion, the Sub- 


ion, Parties to the Submiſſion, the Arbitra- 
' 


tors, the Making and Delivering of the Award. 


Seck. I. Matters of Submiſſion. 7 
Seck. 11. Che Submilliooen. 


Scck. II. Parties to the Submiſſion. 


Seck. IV. Che Arbitratozs, - | 


Sea. V. The Waking and Delt- 
vering the Award. 


S E CT. I 
Matters of Submiſſion. 


1. A LL Matters and Diſputes whatſo- 
ever (except criminal Offences, or 
concerning the Enforcing or Diſſolving a 
Marriage) may be ſubmitted to Arbitra- 
ment, obferving the Manner the Law re- 
quires the Submiſſion ſhould be. | | 
2. All Matters of Freehold, or any Right 1 Rol. Abr. 
or Title to Lands or Tenements, cannot be 244+ 
ſubmitted to Arbitrament, either by. Parol, 
by Rule of Court, or by Deed ,or Agree- 
ment in Writing; ſo that when there is any 
Difference concerning theſe Matters, it is 
neceſſary that the Parties ſhould be bound 
in mutual Obligations to ſtand to the A- 


ward, 
B 2 | 3. A 
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1 Rol. Abr. 


264 


Cro.Jac.647- regularly be ſubmitted but by Writing, and 


Weſt. Symb. 4. Criminal Matters, as Treaſons, Mur- 
Part 2. f. 33. ders, Felonies of all Kinds, cannot be ſub- 
2 Vent. 109. mitted to Arbitrament; for it is for the Good 


1 Rol. Abr. 


252. 
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3. A Thing certain, as a Debt due by 
Bond or Record, an Annuity, Sc. cannot 


it is moſt adviſeable that the Parties enter 


into Bonds. 


of the Commonwealth, that ſuch Offenders 
be made known and punifhed. . 
5. Matrimonial Cauſes, or any Thing 
concerning the Contract or Diſſolution of 
the Marriage, cannot be ſubmitted to Arbi- 
trament. | * 

6. But all Actions perſonal and incertain, 
as Treſpaſs, Conſpiracy, Maintenance, Sc. 
may be ſubmitted without Writing: But as 
ſuch a Submiſſion is attended with manifeſt 
Inconveniency, both in Regard of the Difh- 
culty in obliging the Party to perform the 
Award, and likewiſe that it may be “ re- 
voked at Pleaſure, without any Inconve- 
niency, it is moſt prudent that a Submiſſion 
1 r as well as all others, ſhould be by 
Bond. 


— 
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* Ex nuda Submiſſione non oritur Ad. 
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n 
The Submillion. 


1. THE Submiſſion is the Power given the 
Arbitrators to pronounce Sentence be- 

tween the Parties. Of Submiſſions ſome are 

general, as of all Demands whatſoever; or 

ſpecial, as of ſome certain Matters in Con- 

troverſy; they may likewiſe .be abſolute or 

conditional ; abſolute, as not reſtraining the 

Arbitrators from making an Award of the 

| Whole, or of any Part of the Matters ſub- 

mitted; conditional, by which they are tied 

down to make their Award according to the 

Words of the Submiſſion. | | 

2. And then note, that if the Submiſſion 

be abſolute, and general, or of {ſeveral Weft. Symb. 

Things, the Arbitrators may not only make 2 Part, * 

an Award of Part of thoſe Things, but * yy 

likewiſe, if they make a good Award as to 

Part, and a void Award as to another Part, 

the Award ſhall ſtand for ſo much as is 

ood, unleſs it has a Relation to the void 

art; for which Reaſon a general Submiſ- 

fion, with a Power to the Arbitrators to 

make their Award of the Whole, or any 

Part of the Matters in Controverſy, ſeems 

to be the beſt, and may prevent ſeveral . 

Suits and Debates, which have ariſen on this 

Diſtinction. | | | | 

3. Submiſſions are made by Bord, with a 

Condition to perform the Award; by Knle 

| of Court, by Mord; and they may be made 
; r by 
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F 6s The Compleat Arbitratoz. 
| dy Covenant to ſtand to the Award; tho this 
laſt Method is ſeldom uſed. 715 
| 4. A Submiſſion by Bond, as it is the 
N moſt frequent, ſo it is by far the beſt; the 
Penalty of the Bond ſhould be the Value of 
the Thing ſubmitted, ſo that the Party may 
rather abide by the Award, than forfeit his 
Obligation. Each Party muſt give the other 
a Bond, which Bond and Condition muſt 
contain exactly the fame Words, only 
changing the Names of the Parties: It is 
likewiſe neceſſary to mention in the Sub- 
miſſion, the Time in which the Award is to 
be made, and when to be delivered, that ſo 
the Parties may take Notice of it at their 
eril. | be | 
J. A Submiſhon by Rule of Court is 
made purſuant to the Statute 9 & 10 W. & 
AL. it is made by the Parties ſignifying their 
| Conſent in Writing, and getting a Counſel 
in any of the Courts, in which you would 
have it made a Rule to move the Court for 
that Purpoſe ; which is never denied, pro- 
vided it be concerning a Thing, for which 
there is no other Remedy than by Per/onal 
Action or Suit in Equity; and then the Party 
is liable to the ſame Penalties that he would 
be for diſobeying any other Rule of Court. 
See the Chapter concerning Awards made 
by Rule of Court. 11 = 12" ole 
© . 6. Submiſſions by Parol are almoſt out of 
| Uſe, and never practiſed but when the 
Controverſy is of ſome ſmall or inſignificant 
Matter, and very juſtly ; for it is highly ne- 
ceflary for the Arbitrators to know their 
AID Power, and that the Parties know how far 
11 950 5 they 
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The Compleat Arbitrato 7 
7 are liable to their Sentence, and that 
each Party may reap the Fruit of the 
Thing awarded him, with Certainty and Ex- 
ition. 7 . | 
7. Submiſfions by Covenant are likewiſe 
ſeldom uſed, for tho* they contain the ſame _ 
{ Certainty with a Bond, yet the Method of 
ſuing on a Covenant is different, and more 
difficult and perplexed than in ſuing on a 
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Parties to the Submiſſion. 
1. D Epularly all Perſons whatſoever 
R 
y 
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y ſubmit to an Arbitrament, bur 
they muſt do it willingly ; for if they are , E. 4. 21. 
compelled to it by Threats, Dures, Ec. the 
Award will be void; but Infants, Feme Co- 
verts, and they who have joint Power with 
others, are excepted. Pods „ 
2. It is held clearly in two or three Caſes, 13 H. 4. 12. 
That the Submiſſion of an Infant ſhall not March. 111. 
bind him; but it is likewiſe ſaid, That he 
may ſubmit to an Award, and, when he 
comes of Age, agree or not agree to it, as Jones 164. 
he pleaſes; but as a Court of Equity will Chan Caſes 
not Decree an Award to bind an Infant, un- 219. 
leſs it be apparently for his Advantage, it is 
moſt expedient that he ſhould not be made 
a Party to the Submiſſion, unleſs it be by 
Order of Court. 0 5 
3. A Feme Covert cannot of herſelf ſubmit Cro. Jae. 447. 
to an Award, but in ſome Caſes it is proper 
| | 7 4 and 
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1 Rol, Abr. and neceſſary that ſhe be joined with her 


: 1 E 4 13. 4. They who have a joint Power with 


x Vern. 259. ſelves to the Award of certain Perſons, and 


Sxin. 679. but note, That if there are mutual Releaſes 
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2466. Husband; for the Awarding a Thing to be 
| done by or to a' Man's Wife, is as much 
void as if ſhe were a Stranger; but in moſt 
Caſes where the Husband becomes intitled 

to any Right, or becomes any Way char 

able by the Intermarriage, it is ſufficient that 
he alone be made a Party. us 


— 


others cannot ſingly ſubmit in Relation to 
ſuch Power, without their Fellows; as a 
Dean without a Chapter, a Mayor without 
his Commonalty, the Maſter of a College 
or Hoſpital without his Fellows; and ſo of 
other Societies and Guilds. 4 


Two, who are jointly intereſted, and a third 
Perſon, and the Two thus jointly intereſted 
are not willing to enter into a joint Bond, 

by which they would be bound for each 

other; they may enter into ſeparate Bonds, 
and it will be good. gY 
21 H. ). 29. 6. If Divers of the one Part ſubmit them- 


ee ee a ow ee 


divers of the other Part, the Arbitrators 
may by the Submiſſion have Power to make 
an Award of Matters between them jointly, 
3 of Matters between them ſepa- 
rately. | 


7. One Man may ſubmit for another; 
awarded, the Releaſe muſt be made to him 
on whoſe Behalf the Submiſſion was, and 
not to the Party who ſubmitted. Be 4s 
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The Arbitratozs. 


I. + ag a ng are private extraordinary 
* 4 Judges choſen by the Parties to 
ive Judgment between them to end the 

Debate it is often ſaid, and almoſt eſta- 

bliſhed as a Rule, that neither natural nor 

legal Diſabilities do hinder any one from - 

being an Arbitrator; for if they are incom- 

petent Judges the Fault is in thoſe who 

chooſe them ; but they-muſt, notwithſtand- 

ing this, have ſome common Senſe as well 

as common Honeſty ; for if they err in a 

Point of Law, or are miſtaken in a Matter ern. 05. 

of Fact, their Award will in many Caſes be 

ſet aſide, particularly in a Court of Equity; | 

ſo 3 5 exceed _ Authority, 

or are guilty of Partiality, Corruption, or 

Diſhoneſly : N 1 

2. A Party in Intereſt cannot be an Arbi- Hard. 44. 

trator; as where there was a Controverſy 

between A. and B. and B. conſented to re- 

fer the Matter to A. and it was held that 

his Award was void. | A Katz 

3. The Arbitrators are to give one intire 

and compleat Judgment on all the Matters 

fubmitted to them; therefore it is not ad- -: 5 

W viſcable for them to conſider Part of the | p 

& Matter ſabmitted at one Time, and ſo give 1 Rol. Abr. 
Judgment thereupon, and Part at another, 250. 

and fo give diſtin Judgments; neither can 

they regularly reſerve any Power to them- 

5 ſelves, 
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not agree, or are not ready to deliver their 


1 Salk. 70, 


be expired, becauſe of the Inconveniency of 


cept, it is the ſafeſt way to chuſe their Um- 


1 Rol. Abr. 
542. 


10 
ſelves, ſo as to ſettle any Point after the 


Power, for they have but a bare Authority. 


named by the Parties themſelves, and at 
other Times the Arbitrators have Power to 
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Time allowed them to make their Award is 
expired; but they may conſider one Part 
one Day, and another Part another Day, and 
on the laſt Day give a compleat Judgment. 
4. The Arbitrators cannot aſſign their 


5. An Umpirage is where there is but one 
Arbitrator; and is _ when the Par- 
ties ſubmit themſelves to the Arbitrament or 
Award of certain Perſons, and if they can- 


Award in Writing before ſuch a Time, then 
to the Judgment of another, as Umpire. 

6. This is uſually the Effect of the Sub- 
miſſion, in which the Umpire is ſometimes 


name him. | 

7, But herein obſerve, that if the Arbi- 
trators are to chuſe the Umpire, they muſt 
be careful that they do not chuſe him before 


the Time allowed them to make their Award 


having two concurrent Juriſdictions. 

8. And as it is doubted whether they can, 
when they have once executed their Autho- 
rity by chuſing an Umpire, revoke or chuſe 
again, though the Perſon ele& refuſe to ac- 


pire upon Condition that he does accept the 
Umpirage, for then he is not Umpire unleſs 
he accept it. | | ; 
9. The Arbitrators cannot make an A. 
ward of Part, and the Umpire of the Re- 
ſidue, unleſs it is ſo expreſly ordained by 
the Submiſſion, 10. Sub- 


* * f 9 C7 . * * 9 e * 0 | PEE r l * e 4 a 
wi bet - 7 — RR 7 , j + La * 1 5 _—_—y POW i - is "6 
a N nnn . * * 7 4 9 ann 
"T \ 7 N. 1 2 * 3 1 * 94 „ 2 
. n 4 n W 
, * . * 9 — * F ( 
, »4 * . * S -% k. OY 


The Compleat Arbitrator. 11 
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J | 
he 10. Submiſſions to an Award may be coun- 8 Co. 2. 
is termanded, ſuch Authorities in their own | if 
rt Nature being revocable, though made irre- 


vocable by expreſs Words. | | 
11. But note, that if the Submiſſion be by 4 
Bond, if it be revoked, the Bond is forfeited ; | = 
ſuch Revocation muſt be by Deed, with 
Notice to the Arbitrators, though this will 
not ſave the Forfeiture of the Bond. | 
12. If the Submiſſion be by Rule of Court, 
if either of the Parties revoke it, the Court 
will grant an Attachment. . 
13. A Submiſſion by Word may be revoked _ 
without any Forfeiture, which is one of the 
Inconveniencies which attends this Kind of 
Submiſſion; but it muſt be with Notice to 
the Arbitrators, though ſuch Notice need 
not be in Writing, and it muſt be before the 
Award made. | XL, 
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The making and delivering the 
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, 1. A Rbitrament is the Sentence or Decree 
. pronounced. by the Arbitrators, and 
1 publiſhed when they have heard all Parties ; 
4 but now as all Submiſſions are uſually by 
n Bond conditionally, ſo as the Award be made 
, in Writing, and ready to be delivered to the 


Parties, or to ſuch of them as ſhall require the 
= /ame; the Parties ſo bound themſelves are 
obliged to take Notice of the Award at their 
Peril, unleſs the Words of Submiſſion = 
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bitrators, Oc. | | 
5. 1ſt, That the Award, with reſpect to Per- 


the Parties and a Stranger ſhall pay 10 /. 


The Compleat Arbitratoz. 
fo that the Award be delivered to each Party 
by ſuch a Day; for then it muſt be delivered 
to each Party accordingly. _ | 

2. But though the Words of the Submiſ- 
ſion may be ſuch, as will oblige the Parties to 
take Notice of the Award at their Peril; 

if the Arbitrators award that one of the 


Parties ſhall do an Act, which depends upon 
another firſt to be done of the other Party, 


| he muſt have Notice of it; at leaſt the Party, 


who would take Advantage of it, muſt ſhew 


that he has done what was neceſſary on his 
Side. | | 


3. I ſhall only in this Place conſider theſe 
four 'Things following, which are- chiefly ne- 
ceſſary and effential to every good Award. 
1. That the Award be made with reſpect to 
Perſons and Things, according to the Sub- 
miſſion. 2. That it be beneficial, and ap- 
point ſomething advantageous to each Party. 
3. That it be poſſible and lawful. 4. That 
it be certain and final. * 

4. And if theſe Things are obſerved, the 
Award ſhall be expounded according to the 
Intent of the Arbitrators, and not literally, 


1 Chan. Caſes and ſhall not be unravel's in a Court of Equi- 
279. 


ty, unleſs there was Corruption in the Ar- 


ſons and Things, be made according to the 
Submiſſion; for in many Caſes, to award a 
Thing to be done by, or to a Stranger, is 
void. | | | 

6. As to award that a Stranger ſhall enter 
into an Obligation, or to award that one of 


this 
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The Compleat Arbitratoz 13 
this Award as to the Stranger is void, though 7 Rol. Abr. 
it is good as to the Party himſelf. _ 5 
J. An Award that the Wife and Heir 1 Rol. Abr. 
apparent (when they are not Parties to the 248. 
Submiſſion) ſhall make an Aſſurance of Lands, 

is void. 3 jo 

8. But it is a good Award, that the Party 
levy a Fine in the Court of Common Pleas, 
though there the Act of the Court is neceſ- 
ſary ; ſo likewiſe if the Party has any Re- 
medy, either in Law or Equity, to compel the 
Stranger to perform the Thing awarded, it 
ſhall be good. | 5 

9. As if two are jointly bound in an Ob= 
ligation, and one of them is awarded to pay N 
the whole Money, and diſcharge the Bond, 
though there is an Act to be done by a Stran- 

er, viz. the Delivering up the Bond, yet as 
e has a Remedy in Equity to compel him 
to it, the Award is good. Bs | 

10. Sometimes to do a Thing to a Stran- 
ger is void, as to award that one of the Par- 
ties ſhall make an Eſtate for Life to the other, 

Remainder in Fee to a Stranger, it is void as Cro. Elin. 
to the Stranger. 1738. 

It. But if it appear that the Party is to 1 Salk. 74. 
receive any Advantage by the Act that is to "2:2 
be done to the Stranger, it may be other-= , 
wiſe; as an Award that one of the Parties 2 
ſhall pay Money to the other Party's Ser- 1 Rol. Abr. 
vant, this is good. | 247. 

12. So where the Stranger is uſed as an 

Inſtrument only, or is to do a miniſterial _ 

Thing, it may be good ; as an Award that 

one of the Parties ſhall make a Feoffment to 

J. S. who is a Stranger, to the Uſe of oy 
2 | bebe 
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14 The Coi npleat Arbitratoꝛ. 

= . other Party, or that they ſhall give mutual 

2 and effectual Releaſes, and ſuch as Counſel 
; | ſhall approve. | 
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13. It is reſolved that the Arbitrators ma 
award that one of the Parties beg the other 
Pardon before ſuch a Mayor, or ſuch and 
5 ſuch Perſons: But if the Award be, that A 
I Salk. 71. ſhall beg B.s Pardon in ſuch Manner, and in 
ſuch Place, as B. ſhall appoint, it is not good; 
for though the Time and Place be but Cir- 
cumſtances, yet in this Sort of Satisfaction 

they make the moſt conſiderable Part. 
14. As the Arbitrators are, with reſpect to 
the Things ſubmitted, circumſcribed and 
1 Rol. Abr. tied down to the Submiſſion it ſelf, ſo in ſe- 
242. veral Caſes it · has been diſputed, whether 
their awarding Releaſes to the Time of the 
Award, and not to the Time of the Submiſ- 
ſion, was good; it is therefore moſt adviſable 
to award Releaſes to the Time of the Sub- 
miſſion, though it is now clearly held, that 
general Releaſes fhall extend only to the 
6 Mod. 34. Time of the Submiſſion, and that, if there be 
Releaſes awarded to the Time of the Award, 
they ſhall be good, unleſs it be ſhewn on the 
other Side that ſome new Matter had ariſen 
between the Parties, between the Submiſſion 


war gh. ww” LY oY «4 a * 8 


| and Award. 3. ; 
1 Rol. Abr. 15. If the Condition of the Submiſſion be 
245. to ſtand to the Award of F. & ſo that the 


Award be made, ſigned and delivered by the 
Arbitrators as their Deed, at or before ſuch 
a Day, and the Arbitrators make an Award, 
which they Seal and Deliver, but omit to 
Sign, this Award will not be good. 
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the Award. 
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16. And it is held to be neceſſary (if the Palm. 121. 
W- Condition be as above) for the Arbitrators, 
if they cannot write, to ſet their Marks to 


17. 2dly, That it-be Beneficial, and ap- 1 Rol. Abr. 


4 point ſomething advantageous to either Party; 252. 
4 for an Award of one Side only, is not good ; 
0 ſo if an Award be, that one of the Parties 


ſhall go to Rome, when it appears that there 
is no Adyantage to the other Party by his 
going, it is void. 


S. who makes an Award, that A. ſhall be 
nd with ſuch Sureties as B. ſhall approve, 
for the Payment of 100 J. to B. and that 


18. If 4. and B. ſubmit to the Award of 3 Mod, 27% 


0 thereupon they ſeal mutual Releaſes to one 

* another, this is a void Award; becauſe B. 

78 muſt firſt approve of the Security before, and 

1 without which the Releaſes are not to be 
* given; ſo that it is but an Award of one Side, 
. becauſe it is ſubject to be defeated at the 

* Pleaſure of B. * 


B. that A. ſhall pay to B. 10 J. and that B. 
ſhall pay for the making the Writings of the 
Award, this is a void Award, there being no- 
thing awarded B. to do, but the making the 
Writings. 


&Q 


19. If an Award be made between A. and 8 


tyle 44 


20. zdly, The Award muſt be of a Thing 1 Rol. Abr. 


de poſſible and lawful to be performed ; for if 245. 
1c the Arbirators award that one ſhall go to 
ry Nome in an Hour, ſhall pay Money at a Day 
; i paſt, the Condition of the Obligation is 
» aaved: So if they award a Thing againſt Law, 
o as to kill J. S or that an Infant Fall make a 1 Jones 164. 


Releaſe, which he cannot do by Law, Qc. 
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2 Mod. 27. 


2 Brownl. 
311. 


skin. 248. 


style 28. 
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21. Nay, it is ſaid, that in ſome Caſes, 
when the Thing to be performed becomes 


impoſſible, though after the Award made, it 


ſhall excuſe the Party. 
Athly, The Award ought to be certain and 


final, ſo that it may make an end of the Con- 


troverſy. | 
22. And if the Arbitrators award a | Thing 


to be done, it is proper for them to 7 
a Time and Place for the doing of it; 
ſuch a Day and Hour, at ſuch a Tavern 8 


Coffee-houſe; and the Party, who would 


take Advantage of it, muſt ſhew that he has 
done what was requiſite on his Part; but if 


a Thing is to be done generally, without 
— 1 Time or Place, it ſhall be done. 


immediate 
23. An . Fr that one ſhall pay ſo much 
as ſuch Lands are worth, is not good. 
24. So an Award that one ſhall pay to the 


other as much as is due in Conſcience, is | 
not 


Xs in ſome Caſes, 2 the Thing 
be not certain in it ſelf, yet if it be ſuch a 


Thing as may be reduced to a Certain , it 


may be good; as an Award that one of the 
Parties all pay ſuch Coſts of a Suit as a 
Maſter ſhall Tax, is good. 

26. If there be a Submiſſion of all Con- 
troverſies touching a Voyage to Sea, and an 
Obligation with Condition for Performance 
thereof, and an Award is made that one ſhall 
pay his Part of the Charge of the Voya 
and ſhall allow his proportionable Part of 


Loſs that ſhall come to the Ship by the Voy- 


* upon Account, thought this Award be of 
it 
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Hartes in ancroveety 
which may, oz may not, 
be ſubmitted to Arbitra- 


ment. 
AS all Matters'of C entrovelly are ge- 
nerally at this Time ſubmitted to 
Arbitrament, * the Parties entring into 
mutual Obligations to perform the Award, 
it may not be thought neceſſary to enter too 
minutely into a Diſquiſition of the ſeveral 
Matters, concerning which the Arbitrators 
can make no Award that will bind the Par- 
ties, unleſs they enter into - Bonds of Sub- 
miſſion, or conſent to have their Submiſſion , * Vide 
made a Rule of Court, purſuant to the ,,,,.. * 
* Statute of 9 £9 ro Vill. and Mary n Po 
2. Notwithſtanding . is the general 
Practice, yet as an Award made of ſeveral 
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7 Things at this Day may be good, though 
© KB ſubmitted to by Parol, or without Writing; 
1] and as the $taiute only enacts, That all Sub- 
"> ions made 4 Rule of Court, ſpall be of 
- WW ſuch Matters for which there is no other Re- 
„rech, but by Perſonal Action or Suit in Equity, 
x &c. I ſhall ſhew 1 Diſtinctions the 1 

as 
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has made concerning theſe Matters with re- 
ſpect to Things Real, as Lands and Tene- 
ments; Things Perſonal, as Debts due by 
Bills, Bonds or Records, Ee. b d= 
z. But Note, That ly all Matters 
whatſoever, to which the Parties have by 
Bond ſubmitted, (except Criminal Offences 
and Matrimonial Cauſes) they are obliged 
to perform the Award made relating to them, 
otherwiſe they are liable to be ſued on their 
Bonds; provided the Award be made in ſuch 


Manner as the Law requires. 


Seba. I. Matters in Controverſy, 
which may be ſubmitted to Arbitra- 
ment, either by Tozd oz by Uri⸗ 
ting. 8 1 


Sect. II. Matters in Controverſy, 
which cannot be ſubmitted other⸗ 
wile than by Mriting. 


| Sec. III. Concerning Matters of 
Freehold, which cannot regularly 
be ſubmitted but by Bond. 


Sec. IV. Concerning Things cer- 
tai, as Debts due by Contract, 
Bond, oz Neco2d, 


Sect. V. Concerning Criminal Ol 
fences, which cannot be ſubmitted. 


Sect 


which cannot be ſubmitted, 


the Time of the Submiſſion, tho' 
uy happen befoze the Award be 


SECT, I. 


be ſubmitted to Arbitrament, 
either by Moꝛd oz by Uriting. 


I. 15 is held clearly, that all Actions Per- 
ſonal and uncertain, ſuch as Treſpaſs, 
3 wa ay” and Maintenance, are proper 
Matters for 
made concerning them will be good, though 
neither the Submiſſion nor the Award be in 
1 mg 22 H. 6. 39. 9 Co. Peytoes Cafe, 
2. It is held likewiſe, that if upon ſuch 
Parol Submiſſion the Arbitrators award the 


ict, don of Debt for it; but if they award the 
doing of ſome other Thing, which is Bene- 


ficial to him, he muſt bring his Action on 


Df. che Caſe. 1 Keb. boo. | 
3. In an Appeal of Mayhem, an Attaint, 
in Waſte, againſt Tenant for Life or Years 
; in the Tenuit, the Arbitrators may make an 
et: MAward. 6 Co. 44. 1 Rol. Abr. 266. 
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Sect. VII. Chings not in Being at 


Matters of Controverſy, which may 
Submiſſion, and that an Award 


Party a Sum certain, he = bring an Ac- 
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Seck. VI. Concerning Marriage, oz 
any Contract relating thereunto, 
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4 . They may make an Award in May- 
| hem, though the Writ be Felonice, and in 
Attaint, becauſe the Attaint is not founded 
| barely on the Record, but alſo on the ſup- 
- poſed falſe Oath, which is Matter of Fact, 
13 E. 4. 1. But, whether they can make an 
Award in Waſte againſt Tenant for Life or 
Years, in the Tenet, becauſe it ſavours of 
the Realty, Quere, & Vide 9 Co. 78. a. Cro. 
Vas. 400. ii en Pt OR 
5. Arbitrators may make an Award of the 
Arrears of Rent, reſerved on a Leaſe for 
Years. 4 H. 6. 17. b. 1 Rol. Abr. 264. 
6. An Action of Account may be ſubmit- 
ted to Arbitrament, for it is a Thing uncer- 
tain ; but the Arrearages of an Account found 
before Auditors, cannot be ſubmitted. 4 H. 6. 
3 
J. In an Action of Debt for 20 J. Rent 
Arrear, upon a Leaſe for Years, an Award 
of 10 J. for this Debt and other Treſpaſſes, is 
a good Bar of the Action, though it is a 
leſs Sum than the Debt demanded, and tho' 
the Action is for a Debt certain'; in as much 
as other 'Things are ſubmitted with this, and 
ſo altogether are uncertain, and it may be 
the Sum of 201. was abridged to 10 J. in re- 


ſpect of a Treſpaſs done by the Plaintiff ro IM th: 
the Defendant. 10 H. J. 4. All. 52. no 
- 9. If there be a Submiſſion of all Debts, ¶ the 
the Arbitrators may award a Releaſe of all ¶ the 


Bonds, Judgments, Executions and Extents; 
for, as by the Submiſſion the Arbitrators have 
Power to make an Award concerning the 
Debts themſelves, ſo by Conſequence they 
have Power to award a Releaſe of the Spe- 
On clalties, 
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The Compleat Arbitratoz. 22 
cialties, Judgments, Sc. a7 which the ſaid = 
Debts are due. Adjudged Trin. 22 Car. 2. 
between Roberts and Marriot, 2 Saund. 190. 

to. In Debt upon a Bond by three Execu- 
tors, the Defendant pleaded that there were 
ſeveral Controverſies between the Defen- 
dant and one of the Plaintiffs ; upon which 

ſubmitted to the Award, Sc. who a- 
warded that the Defendant ſhould be quit of 
the Bond; and it was held by the Court, 
that a Bond of it ſelf, becauſe a Debt cer- 
tain, cannot be ſubmitted ; otherwiſe, if it 
were ſubmitted among other Things; and 
by two Judges the Plea is good, though the 
Controverſy were between the 'Defendant 
and one of the Plaintiffs only. Moreton 
doubted. Trin. 22 Car. 2. between Morris 
and Creech, 1 Lev. 292. C | 

Note, That though in the above Caſes, 
a Submiſſion by Parol was good, and the 
Party, in whoſe Favour the Award was 
made, had a Remedy to inforce a Perfor- 
mance of it; yet it was never expedient that 
any Submiſſion ſhould be by Pars, becauſe 
the Party could have revoked it at Pleaſure, 
at any Time before the Award made, and 
that 1 likewiſe ; but it is much leſs ſo 
now, uſe the Judges will rarely enforce 
ts, ¶ the Performance of an Award, when either 
all the Submiſſion or the Award is by Paroli, be- 
ts; ¶ cauſe it lays ſo great a Foundation for Per- 


ve jury. 
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SECT. IL 


Matters in Controverſy, which can- 
not be ſubmitted otherwiſe than 


1. A LL Matters of Freehold, or any 
Right and Title to a Freehold, can- 
not be ſubmitted to Arbitrament, though 
the Submiſſion be in Writing, and by Deed, 
or by Deed Indented ; and the Reaſon is, 
That being of ſo high a Nature, no collate- 
ral Satisfaction will be a Bar to a real Ac- 
tion, and it requiring ſuch Solemnity, as 
that it is not transferable from one to ano- 
ther, without Livery and Seifin. 1 Rol. Abr. 
244. der . : | 
2. Vet if there be a Submiſfion concerning 
the Right, Title, or Poſſeſſion of Lands or 
Tenements, and the Parties enter into mu- 
tual Bonds, to ſtand to the Award made re- 
lating to them, they:forfeit their Bonds un- 
leſs they obey it. N 
3. Things certain, as a Sum of Money, 
Debts due by Deed or Record, cannot be 
ſubmitted otherwiſe than by Writing; and 
the Parties muſt, as in the above Caſe of 
; Freeholds, enter into Bonds of Submiſſion, 
Aunleſs they elect to have their Submiſſion 
made a Rule of one of his Majeſty's Courts 
of Weſtminſter ; which in this latter Caſe 
will regularly be good to bind them, though 
not ſo in the former, by the expreſs Words 
of the Act of Parliament Wy 
SECT, 
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| Concerning Matters of Freehold, 
which cannot regularly be ſub: 
"mitted otherwiſe than by Bond, 


I, T. is expreſly reſolved, 'That Arbitra- 
tors cannot make an Award of a Free- 
hold, ſo as to adjudge the Land of one to 
another. 14 H. 6. Keil. 99. | 
2. A Partition cannot be made by Aw 
for a Freehold cannot Paſs without Livery 
and Seiſin. Adjudged between Horton and 
Horton, 1 Rol. Abr. 242. 
3. An Arbitrator cannot make an Award 
| of a Leaſe for Years of Land, ſo as to ad- 
judge the Land of one to another, by which 
the Intereſt and Eſtate of one ſhall be tranſ- 
ferred to the other, becauſe this is a Chattel 
real. 1 Rol. Abr. 242. 146. 
4. My Lord Chief Juſtice Roll ſays, That 9 Co. 78. 
chis ſeems to be admitted b Peytoe's Caſe | 
and founds his Reaſon on the Authority of | 
that Caſe, viz. That an Award is no good 
Plea in an Ejectione Firme. But the Reſolution 
is quite contrary ; for the Queſtion there be- 
ing, Whether ccord with Satisfaction was 
i Plea in an Ejectione Firme? It was 
_ reſolved, That this Action being not only to 
— the Term, but likewiſe Damages, it 
was a good Plea: It being therefore a cer- 
tain Rule, that an Award may be plead- 
ed where Accord with Satisfaction may. 
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9uere whether it ig not rather an Autho- 

rity that ſuch Submiſſion may be good. 
5. In Actions mixed, in which the Land 
(of an Eſtate of Freehold, as it ſeems) ſhall 
be recovered, an Award is no Plea; there- 
fore ſuch mixed Actions cannot properly be 
ſubmitted, 1 H. 6. 37). „ 
6. The Detaining a Charter of Feoffment, 
as it relates to a real Thing, cannot be ſub- 
mitted. 9 H. 6. 60. But an Action of Treſ- 
paſs for taking the Charter may be ſubmit- 
ted, for Damages only can be recovered for 


ſuch Taking. idem. 


. 


Concerning Things certain, as 
8 due by Bill, Bond 02 Re⸗ 
CO2 . | 0 | 


x: ]- appears by all our Books, that nei- 
ther Arbitrament, nor Accord with Sa- 
tisfaction, are good Pleas in Bar, when the 
Action is grounded on a Deed. 1 H. J. 16. ö. 
Dyer 51. 

2. For when a Duty accrues by the Deed 
in Certainty Tempore confectionis Scripti, as 
by Covenant, Bill, or Bond to pay a Sum of 
Money, there this certain Duty takes its Eſ- 
| ſence and Operation originally and ſolely by 
the Writing; and therefore it ought to be 
avoided by Matter of as high a Nature, al- 
though the Duty be merely in the Perſonali- 
ty. Nibil tam conveniens eft naturali Egui- 
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tati unumquodgue Diſſohvi eo Ligamine quo Li- 
gatum eft. 6 Co. Blake's Cale, 43, 44- 

3. But when no certain Duty accrues by 
the Deed ; but a Wrong or Default ſubſe- 
quent, together with the Deed, gives an 
Action to recover Damages, which are only 
in the Perſonality, for ſuch Wrong or De- 
fault-an Award js a good Plea. And Note, 

That the principal Point in Blake's Caſe 
was an Action of Covenant for not repairing 
a Houſe, and it was there held, That this 
being a ſubſequent Default an Award is a 
Plea. 6 Co. 43. Cro. Pac. 99. S. C. 

4. In an Obligation upon Condition to vide 2be Sta- 
pay a certain Sum, in which the Duty com- ute 3 and 4 
mences originally, and only by the Deed, Ann. Ch. 16. 
and likewiſe in an Action of Covenant for 
Non-payment of a certain Sum of Money 
which he covenanted to pay; an Award, or 
* with Satisfaction, is no good Plea. 

1 a | 
5. If A. is indebted to B. in 20 J. by ſingle 
ill, and they ſubmit all Matters between 
them to the Award of 7. S. who awards that 
{. ſhall pay a certain Sum, ſcilicet a leſſer 
Sum to B. in Satisfaction of the ſaid Bill, 
5 if he pays the Money according to 
he Award, yet this cannot be any Bar in an 
\Ction brought on the ſaid Bill, becauſe the 
\Ction is grounded on a Deed; yet if each of 
hem was bound to perform the Award, he 
dught to pay the Money, otherwiſe he for- 
eits his Obligation. Between Lumiy and 
utton, adjudged upon Demurrer, 15 Fac. 1. 
ro, Fac. 44). ; 


= 


| 6. If 


F 
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6. If ewo ſubmit a certain Debt in Con- 
troverſy between them, the Arbitrators can- 
not make any Award thereof, becauſe it was 
certain before the Submiſſion. 1 Rol. Abr. 
_ 

Ml But if one claims 5 J. expended for the 
bother pro diverſis negotiis, an Award made 
— will be good; for though a Debt up- 
on a Bill or Contract cannot of it ſelf be put 
in Arbitrament, yet this may, being claim- 
ed as Expences laid out for ſeveral Neceſ- 

ſaries. Cro. Eliz. 422. 

8. Debt upon Bond for Performance of 


nan Award, in which the Arbitrators had 


taken Notice of 72 J in Controverſy, and had 
awarded 50 J. in Satisfaction; the Defen- 
dant pleads Nullum fecerunt Arbitrium; the 


Plaintiff replies an Award,, and ſets it forth, 
and aſſigns a Breach, to which the Defen- 


dant demurred, becauſe it appeared by the 
Award, that 72 J. was in Controverſy for 
Rent due, and that 50 l. was awarded in 
full Satisfaction of 72 J. and general Re- 
leaſes to be given; but it did not appear that 
any other Matters were in Controverſy be- 
tween the Parties, though the Submiſſion 
was general; and it was inſiſted upon, that 
though the Arbitrators could reduce Things 
incertain to a Certainty, yet they could not 
make a Debt certain to be leſs. But the 
whole Court were of Opinion that the A- 
ward was good, for that the Arbitrators may 
conſider other Matters between the Parties; 
neither did it appear by the Award that the 
72 /. was due, but in Demand only, and *tis 


unreaſonable for him to find fault with his 
| | Own 


5 
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own Caſe; for he alledges, that he ought to 
pay 721. and complains that the other Party 
is contented with 507. and demands no more. 
Between Godfrey and Godfrey, 2 Mod. 303, 
ne | | 

9. Debt upon an Obligation for eighty 
Pounds, conditioned for the Performance of 
divers Covenants, contained in Articles of 
Agreement; the Defendant pleaded, That 
it was a between the Plaintiff and De- 
fendant, that he ſhould grant an Annuity of 
5 l. out of ſuch Land for Life, in Diſcharge 
of the Bond; and it was held without Ar- 
gument, that this Concord and Verbal Agree- 
ment could never diſcharge a Specialty. Be- 
tween Bull and Wheeler, Cro. Fac. 647. . 

10. In an Annuity for an Annuity in Fee 
or for Life, an Award is no Plea. This, 


ſays my Lord Roll, muſt be intended of an 
Annuity by Preſcription; for if it be by 
Deed, it is no good Plea againſt the Deed. 


1 Rol. Abr. 266. 
11. Matters grounded a Record or 
Statute cannot be ſubmitted. 6 H. 4. 6. 4. 
12. In an Action of Debt for the Arrears 
of an Account before Auditors aſſigned of 
8 an Award is no Plea. 1 Rol. Abr. 
265. 
13. But in an Action upon the Statute of 
Labourers, an Award is a good Plea in Bar; 
for the Action is not merely founded on the 


Statute, but partly on a Matter in Pais, ſci= 


licet his Departure. 1 Rol. Abr. 265. 


SECT. 
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Concerning criminal Offences, 
| which cannot be ſubmitted. 


1. MI kr Criminal, ſuch as Treaſons, 
Murders, Felonies of all Kind, 
cannot be ſubmitted to Arbitrament; for it 
is for the Good of the Commonwealth, that 
' ſuch Offenders be made known and puniſhed. 
Weſt. Symb. Part 2. Set. 33. | 
2. And tho' the Submiſſion be by Bond 
yet the Award made relating to them will 
be void, and conſequently the Bond of Sub- 
miſſion likewiſe; and guere if it is not pu- 
niſhable to enter into ſuch Bonds, & vide 
2 Vent. 109. N | 
3. Perjury, Forgery, Aſſaults and Bat- 
tery, or any other Offence indictable at the 
Suit of the King, come within this Rule, 
and cannot be ſubmitted to Arbitrament: 
But if the Party injured proceeds by Way 
of Action, as he may in Aſſaults and Bat- 
teries, Libels, Oc. the Damages he ſuſtain- 
ed, or he expects to recover, may be ſub- 
mitted to Arbitration. | 


SECT. 


SECT. 3 


Matrimonp, o2 any Contract rela- 
king thereunto, which cannot be 
ſubmitted. 


Auſes matrimonial cannot be ſubmit- 
ted to Arbitrament, Weſt Symb. 


Part 2. Sect. 33. for as the Law diſcounte- 


nances and abhors all Reſtraints on Mar- 


riage on the one Hand, fo on the other it 


makes void all Contracts not freely and with- 
out Compulſion entered into; and will make 
void any Bond, compelling one Perſon to 
marry another, when it is ſo agreeable to 
the Laws of Reaſon and the Laws of God, 
that Marriage ſhould proceed from a free 


Choice. 
2. If a Man and a Woman ſubmit them- 


ſelves to an Award, it is no good Award 


that they ſhall intermarry, for this is not 
Intended any Advantage. 1 Rol. Abr. 252. 


3. But the Damages a Perſon ſuſtained 


by a Promiſe of Marriage, or any Thing 
relating to a Marriage Portion, * be ſub- 


mitted. 16 E. 4. 2. 
SECT. VI. 
Things not in Being, altho' thep 


happen befo2e the Award be * 
tannot be ſubmitted, 


I. f the Submiſſion be of Ewes with 
1 Lamb, which after the Submiſſion, 


but before the Award made, happen to have 
Lambs; 
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Lambs; ,the Arbitrators have no Power to 
make an Award touching the Lambs. Weſt. 
Symb. Part 2. Set. 33. 

2. If the Submiſſion be of a Term. for 
- Years of Land, and all thereupon depend- 
ing ; and the Award is, that one ſhall pay 
to the other 10/7. for the Rent that ſhall be- 
come due upon this Term at Mcbaelmas 
next enſuing; in as much as the Rent may 
be extin&t by Surrender, Eviction, &c. be- 
fore Michaelmas, the Award made thereof is 
void. Between Gray and Wicker, adjudged 
1 Rol. Abr. 2433. 8 
3. Whether Intereſt accruing after the 
Submiſſion, may be awarded ſor Money due 
before, quære, and ſee Winch 114, 120. 
4. If there be a Controverſy between the 
Parſon and Pariſhioners, whether Tithes 
ſhould be paid in Specie, and they reciting 
the ſaid Controverſy, ſubmit themſelves to 
the Award of J. S. for all Matters, as well 
Spiritual as Temporal, from the Beginning 
of the World to the preſent Day ; and the 
Arbitrator awards, that the Parſon ſhall 
have » J. for the Tithes due before the Sub- 
miſſion, and that the Pariſhioners ſhall pay 
41. per Ann. for the Tithes which ſhall 
grow due after, this is a good Award for 
the Tithes which ſhall grow due after the 
Award ; for the Right of the Tithes was in 
Queſtion, and not the Poſſeſſion, Between 
3 and Hunter, 42 Eliz. 1 Rol. Abr. 
_ 
5. If the Condition of an Obligation be 
to ſtand to the Award of J. S. and he a- 
_ wards that one ſhall enjoy a certain Houſe, 


paying 


22g „eee dei EEDY e 


The Compleat Arbitrato! 31 


ing to the other 20s. yearly, if the 
2 not paid, the Condition is broke, 
for this is a good Award. Between Parſons 
and Frowd, Cro. Eliz. 211. „ 

6. If an Award be, that A. ſhall make a 
Leaſe to B. and that for this Leaſe B. ſhall 
pay to A. a- certain Sum yearly, this is a 
good Award. Moor 3. Pl. 8. 

7. If Two ſubmit to the Award of F. S. 
of all Matters between them till the Submiſ- 


ſion, and then each of them promiſes the 


other to perform the Award, and 7. S. af- 
terwards awards; whereas one was bound in 
an Obligation to the other (which was made 
after the Submiſſion, but before the Award) 
that the Obligee ſhould deliver up the Obli- 
gation to the other, in full Satisfaction of all 
Matters between them; and awards farther, 
that all was good, if this Obligation was 


good; though this Obligation is out of the 


Submiſfion, becauſe it was made after the 

Submiſſion, yet he is bound to perform it, 
becauſe it is to be given in Satisfaction of 

Things contained within the Submiſſion ; as 
a Horſe or Money may be given in Satiſ- 
faction, tho*'-they are not within the Sub- 
miſſion. Between Nicklas and Thomas, Trin. 
15 Fac. 1. 1 Rol. Abr. 243. (But the Re- 
porter makes a Qrere of it.) For this is a 
Thing in Action between them, and out of 


the Submiſſion. 
| E CHAP. 


32 The Compleat Arbitratoz. 
CHAP. III. 
The Submiſſion. 


8 8 Submiſſion is a Power giren the 
Arbitrators, by the Parties between 


whom any Controverſy ſubſiſts, to decide 
and determine their Differences and Diſ- 
putes, and to pronounce Sentence between 
them, according to Reaſon and good Con- 
ſcience, though in a private and extrajudi- 
cial Manner. And this their Sentence the 


Law obliges the Parties to obey, provided 
it be made in ſuch Manner as the Law re- 
quires. 

As there have been various Reſolutions 
concerning the Making and Validity of the 
Submiſſion, and as the Conſtruction thereof 
has occaſioned ſome Contention; and as 
there are divers Kinds of Submiſſions, it will 


be neceſſary in this Chapter to ſhew: 


Seck. I. Concerning the Baving 


 Se&. II. Concerning the conttruc⸗ 
tion which has been made of the 
Submiſſion. 


Sec. III. Concerning thoſe Mat: 
ters which may be ſaid co be ſub- 
mitted, 

$R, IV. 
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Seck. IV. Concerning thoſe Subs 
millions which may be ſaid to be 
General 02 Special, Abſolute 02 Condi- 
tional. 5 


ne! Sec. V. Concerning Submiſſions 
een by Bond, Covenant, Rule of Court, 
ide be Parol, oz without TUriting, 


Diſ- 
een | 5 ; 
on- 3 
udi- 
che Concerning the Making the Sub- 
ded MI million. 
I. 8 in former Days were moſt 
ions frequently made by People's Conſent- 


the ing by Word, or verbal Declaration, to ſtand 
reof to the Award of ſuch and ſuch Perſons; and 
as ſuch Submiſſions in thoſe Days were thought 
will WW moſt * convenient, becauſe they did not * weſt.Symb. 
run the Parties into any Hazard of a For- Part 2. 
feiture ; and as they were revocable at Plea- Sed. 38. 
ſure, without any Inconveniency, ſometimes - 
they ſubmitted by Deed Poll or indented, 
with Covenants to perform the Award. 
2. But now the Method is quite other- 
wiſe, and there are rarely any Awards made, 
but upon Submiſhons entered into by Con- 
ſent in Writing, which Conſent has been 
made a Rule of Court, or by Bonds, con- 
ditionally to perform the Award. 
3. And theſe two laſt, as they are moſtly 
uſed, ſo undoubtedly they by far excel the 
8 | 1 others, 


* 


o 
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others; the one giving the Party, who was to 
gain any Thing by the Award, a more ſure 
and expeditious Remedy for the Recovery 
of it; and the other not only aſcertaining 
the Matters ſubmitted, but likewiſe giving 
the Party a Power to ſue on the Bond. 

4- Sometimes the Submiſſion is both by 
Bond and by Rule of Court; and this is 
ſtill the beſt Way; for it is ſaid that you 
may proceed on the Bond, and likewiſe have 
an Attachment for Non- performance of the 
Award. Vid 1 Salk: 13-. : + © 


5: Undoubtedly a Submiſſion by Bond, in vj 


| ſome Reſpects, exceeds a Submiſſion by Rule 
of Court; for an Award made purſuant to 
Bonds of Submiſſion, may bind the Parties 
Executors ; but if the Party, who refuſes to 
perform an Award made. purſuant to a Rule 
of Court, dies, the Act of Parliament di- 
recting that the Proſecution ſnould be car- 
ried on by Attachment, the Remedy being 
loſt, the Award is loſt likewiſe. 1 

6. Each of the Parties ſubmitting by 
Bond muſt perfect one to the other, whi 
Bonds mutt contain exactly the ſame Words, 
only changing the Names of the Perſons ; 
and as it is uſual, fo it is highly convenient, 
to mention in the Condition, That the Award 
be tn Writing, to be made at or before ſuch a 
Time, ready to be delivered to the Parties, or 
to ſuch of them as ſhall require it, &c. See 
afterwards. Chap. 6. Sect. z. | 

7. In an Action upon the Caſe, on a Pro- 
miſe to perform an Award on a Submiſſion 
to A. and B. when their Occaſion will permit; 
Kelynge, Tuwiſden and Moreton held, that on- 


If 


r 
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ly a convenient Time was to be given at 
leaſt after Requeſt ; but Vindbam held, that 
they had Time during their Lives, and that 
it was the ſame Thing, as if it had been to 
be made at their Wills and Pleaſure; but 
they all agreed, that if it was to be made 

erally, withqut any Time limited, the 
Law implieth it muſt be done in convenient 
Time; and that, tho' the Submiſſion be 
when their Conveniencies permit, yet after 
Requeſt, or convenient . Notice, the Party 
may revoke on the Negle& of the Arbitra- 
tors. 2 Keb. p. 10. 1 Sid. 281. . C. 

Note; As there may be ſeveral Parties to 
the Submiſſion, ſo their ſeveral and diſtinct 
Bonds will be good, as in the following Caſe. 
8. If there be a Controverſy concerning 
certain Lands between A. B. and C. and 
thereupon A. of the one Part, and B. and C. 
of the other Part, ſubmit to the Award of 
F. & and thereupon A. binds himſelf in an 
"5500 of 1o00J. to B. and C. with 
Condition to perform the ſaid Award of J. S. 
touching this; and B. and C becauſe they 
would not be bound the one for the other, 
enter into ſeveral Obligations of 1 000 J. a- 
piece to A. with ſeveral Conditions for the 
Performance of the Award of the ſaid J. 5. 
and the Arbitrator awards that A. ſhall make 
a Releaſe of all his Right in the Land to 
B. and C. and in Conſideration thereof B, 
and C. ſhould pay 300 J. to A. in an Action 
of Debt by A. againſt B. upon his Obliga- 
tion for the Non-performance of the Award; 
this is a good Award, and Breach affigned, 
that nec B. nec C. paid the 3ool. at the 

| D 2 Time 
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Time appointed, according to the Award; 
all this Matter being diſcloſed in Pleading; 
for, upon all the Matter ſhewn, it appears 
that C is no Stranger to the Award, for he 
and B. ſubmitted themſelves jointly; and 
tho'ꝰ they entered into ſeveral Obligations, 
yet this did not make C. any Stranger to the 
Award. Between Haies and Haies, adjudged 
upon a Demurrer, Cro. Car. 433. 


n 


Concerning the Conttruttion which 
has been made of the Submiſſion. i 


I. S the Condition of the Bond of Sub- 
L miſſion uſually recites the Matters 
in Difference in the moſt general and ſtrong 
Terms, as all Matters, Suits, Debts, Duties, 
Actious, and Demands whatſoever, there are 
not many Caſes to be found in our Books, 
relating to this Part of the Submiſſion, or 
concerning the Force and Signification of 
theſe Words: Theſe that follow are the moſt 
conſiderable, and all that I think can be met 
with pertinent to this Section. „ 
2. If the Submiſſion be of all Actions o 
ly, the Arbitrators cannot make an Award 
of ſuch Things of which the Parties have 
Cauſe of Action. 1 Inft. 285. 


3. By the Submiſſion of all Demands, all; 
Matters concerning the Title of Land 1 
ſubmitted. Kekw. 99. 
4. If the Submiſſion be of all Actions and 
Quarrels, the Arbitrators cannot make an 
Award 


on. 


Atters 
trong 
ut ie $ 9 
e are 
ocks, 
n, OT 
on of 
| moſt 
e met 


15 on- 
\ward 
have 


Is, al 
ind 1s 


15 and 
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Award 
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Award of Lands or Tenements. 36 H. 6. 
11. 6. Upon a Submiſſion of all Differences, 
whether the Arbitrators may award a Re- 
leaſe of all Demands, vide $i. 110. Upon 
a Submiſſion of all Injuries, vide 3 Bulſt. 311. 
5. If a Submiſſion be of all Actions Per- 
ſonal, Se#is & Qyerelis, the Arbitrator. can- 
not make an Award of any Suit, Action or 
Quarrel which is Real, but only of ſuch as 
are Perſonal; for the Word Perſonal refers 
to all which comes after in the Copulative ; 
but if the Submiſſion had been of all Actions 
Perſonal ac Sectis & Querelis, the Arbitra- 
tor might have made an Award of 'Things 
Real, for the Word Ac disjoins them. 9 E.4. 
43. b. 44-4. | | 
6. If A and B. ſubmit themſelves to the 
Award of J. & touching a Suit depending be- 
tween them in an Ejectione firme, J. S. upon 
this Submiſfion cannot make an Award of 
the Land for which the Action is brought: 
Adjudged in Arreſt of Judgment, in an Ac- 
tion upon the Caſe for Non-performance of 
this Award, after a Verdi& for the Plain- 
tiff. Between Taylor and Haltam, 1 Rol. Abr. 
47. | 
7. But though there have not been many 
Caſes on the above-mentioned Part of the 
Submiſſion, yet there have been various as 
well as ſome contraditory Reſolutions on 
the Conſtruction of other Parts of the Sub- 
miſſion; ſome, of which I ſhall mention here 
the others will come more properly under 
the Chapter of Awards, in thoſe different 
Sections, which teach us for what Cauſe A- 
wards have been held void. 
| D 3 8. If 
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8. If a Submiſſion be to the Award of 
certain Arbitrators, and if they cannot a- 
gree, or are not ready to deliver their A- 
ward in Writing before the 1ſt of May, then 
the Submiſſion is made to F. & to be the 
Umpire, to be made tkiore a certain Day 
after; if the Arbitrator? ; not treat of the 
Matter, ſo that there is no Diſagreement 
between them; yet if they do not make 
any Award before the Day, the Umpire 
may make an Award upon this Submiſſion ; 
for the Words, And if they cannot agree, are 
not to be taken literally, but as if they had 
been, If they do not agree upon any Award. 
I Rol. Abr. 261. . 

9. If a Submiſſion be to ſtand to the A- 
ward of certain Arbitrators, and that if they 
diſagree, then to the Umpirage of J. S. ita 
quod the Award or Umpirage are made be- 
fore the 1ſt of May; in this Caſe the Um- 
pire cannot make any Award till a Diſagree - 
ment made by the Arbitrators, and the Ar- 
bitrators have Time to make their Award 
at any Time before the ſaid Day ; and ſono 
Time limited for the Umpire, and his Power 
therefore merely void. Between Barber and 
Giles, 1 Rol. Abr. 261. | 
10. If the Condition of an Obligation be 
to ſubmit to the Award of 4. and B. ita 
quod, E5c., ante 1 May, and if they made 
none, to the Award of ſuch Umpire as they 
| ſhould chuſe, to be made before the 1ſt of 
June, tho the Ita quod, c. be in the Clauſe 
referring to the Arbitrators, yet by Con- 
ſtruction it relates to, and as well reſtrains 
the Umpire as Arbitrators. Between Bear 
and Newbury, 1 Lev. 139. oo. an. 


The Compleat Arbitrato:. 39 


11. If two Men ſubmit themſelves for all 


Matters, Sc. to the Award of certain Arbi- 


trators to be made before a certain Day ; 
and that if they do nat make any Award 
before the Day, that then they ſubmit to 
the Ordinance and Judgment of F. S. if the 
Arbitrators make an Award of Part of the 
Things ſubmitted, and of - Part not, the 
Umpire cannot make any Award of this 
Part of which the Arbitrators have made no 
Award, becauſe he hath no Power given, 
but upon Condition the Arbitrators make no 
Award. 39 H. 6. 10. | 

12. But if the Submiſſion be, that if the 
Arbitrators make no Award of the Premiſles, 
or of any Parcel thereof, that then the Um- 
pire ſhall have Power to make an intire A- 
ward, or of Parcel which remains, as the 
Caſe is; in this Caſe the Arbitrators may 


make an Award of Parcel, and the Umpire 


of the Reſidue, becauſe this is expreſly or- 
dained. 39 H. 6. 11. 

13. If the Condition of an Obligation be, 
to ſtand to the Award of A. B. C. and D. Ha 
quod the ſaid Award before ſuch a Day be 


made in Writing by the ſaid A. B. C. and D. 


or any Two of them, under their Hands, 
Sc. any Two of the Arbitrators without the 
reſt may make an Award; for tho' by the 
firſt Part they are bound to ſtand to the A- 
ward of thoſe Four, yet their Power is di- 


vided K the ſubſequent Words, and the Ita 


quod, c. is but an Explanation of the Con- 
dition, and the Whole makes but one Sen- 
tence. Between Sallows and Girling, LTelv. 


203. adjudged upon Demurrer. 


Db 4 | 14. i 
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14. If, upon a Submiſſion of all Title in 
a certain Leaſe, the Arbitrator - awards that 
one of the Parties ſhall have the Land, this 
gives the Intereſt in the Term ; but if the 
Award be, that one ſhall permit and ſuffer 
the other to enjoy the Term, this gives not 
the Intereſt in it. Between Truſloe and Tewre, 
Cro. Eliz. 228. * 


SECT. Ill. 


Concerning thoſe Matters which 
may be ſaid to be ſubmitted. ' 


T. A it is by the Submiſſion, that the 
5 Arbitrators are armed to pronounce 
a Sentence between the contending Parties, 
it is neceſſary for them to examine particu- 
larly what their Authority is, and how far 
it extends, to ſquare themſelves by the Terms 
thereof, and to ſee carefully that their A- 
ward be conformable to the Submiſſion, with 
Reſpect to Perſons and Things; for to a- 
ward a Thing to be done by a Stranger, and 
ſometimes to a Stranger, who is not Party to 
the Submiſſion; or to make an Award upon 
another Thing that is not ſubmitted, is void. 
2. As it is the Neglect of this Rule which 
has cauſed more Strife and Debate with re- 
ſpect to Awards, (when the diſcontented 
Party had no Mind to perform what was to 
have been done on his Side) than any other; 
and as there are more curious and artful 
Diſtinctions on this Head than any other, 
it requires the niceſt and ſtricteſt Examina- 
| | | | tion ; 
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in tion; but as I have endeavoured to ſet all 

the Caſes on this Subject in the cleareſt 
his Light I could, in the Chapter of Awards, I. 
he ſhall mention but a few in this Place. 

fer 3. If the Condition of an Obligation be, 

wt Wo an Award between the Parties 

re, of {uch and ſuch Things; if the Arbitrator 

award a Thing to be done merely out of the 

Submiſſion, he is not bound to perform it. 

8 H. 6. 18. oy 

' 4 But otherwiſe it is of a Thing depend- 
ing on the Principle. 8 H. 6. 18. 

5. As, if there be a Submiſſion of all 
Debts, the Arbitrators may award a Re- 
leaſe of all Bonds, Judgments, Executions 
and Extents; for as by the Submiſſion the 
Arbitrators have Power to make an Award 
concerning the Debts themſelves; fo ex con- 
cu- ¶ ſequenti they have Power to award a Re- 
far leaſe of the Specialties, Judgments, Sc. by 
"ms which the ſaid Debts are due. Trin. 22 Car. 
A- WW between Roberts and Marriot, 2 Saund. 190. 
adjudged. | THE 2 

6. If Two ſubmit to the Award of 7. S. 
of all Matters between them till the Sub- 
miſſion, and then each of them Promiſes to 
the other to perform the Award, and F. S. 
after awards; whereas one was bound in an 
Obligation to the other (which was made 
after the Submiſſion, but before the Award) 
that the Obligee ſnould deliver up the Ob- 
ligation, in full Satisfaction of all Matters 
er; ¶ between them, (and awards further in ſuch 
tful Manner, that all was good, if the aforeſaid 
her, Award was good) though this Obligation be 
na- out of the Submiſfion, becauſe it was made 


after 
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after the Submiſſion, yet he is; bound to per- 


form it, becauſe it is to be given in Sauk. 
faction * Matters contained within the Sub» 


miſſion. 1 Rol. Abr. 243. 
7. If the Submiſſion be of a Term for 


Years of Land, and all thereupon depend- 


ing ; and the Award is that one ſhall pay the 


— 2 10 L for the Rent that ſhall — 


due upon this Term at Michaelmas next en- 
ſuing; this is no good Award; for the Rent 


is not within the Submiſſion, in as much 
as the Rent may be extin& by Surrender, 


Eviction, Ws, before Michaelmas. 1 Rol. 


Abr. 245. 


8. But if the Cen dio of u Obligation 
be, to ſtand to the Award of J. S. and he 
Awards that one ſhall enjoy a certain Houſe, 
paying to the other 204. yearly, if the 
Rent is not paid the Condition is broke. Cro. 
Eliꝝ. 211. * 

9. So if an Award be that A. ſhall make 
a Leaſe to B. and that for this Leaſe B. ſhall 
pay to A. a certain Sum yearly, this is good. 
Moor 3. 

10. Whether Intereſt accruing after the 
Submiſſion, may be awarded: for Money due 


| before, quære, and ſee Winch 1 . 


RASIPEEETD TFT 


þ + 44 4; 


Concerning thoſe acts 


which = ſaid to be General oz 
Special, Abſolute 02 Conditional. 


I. — Th 


— Submiſſion 3 is, That it is 


en tag Getteral, as of all Suits, Debts, 


Dues, Demands, c. whatſoever; or Special, 
as of a particular Thing, as of fuch a Sum 
of Money, ſuch an Action depending, Oc. 
and this has occaſioned another Diviſion, 
vis. ſuch as are Abſolute or Conditional; and 
this laſt has given Riſe to ſeveral Doubts and 
Diſputes. When the Submiſſion is abſolute, 
and of ſeveral Differences and Diſputes, the 
Arbitrators may make an Award of one or 
two, omitting the Reſt; and the Award 
will be good for ſo much as they ſettle. 


2. But when the Submiſſion is conditio- 


nal, viz. when it is of all Things in Ge- 


g to be obſerved con- 
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neral, or of two or three Things in Parti- : 


cular, and it concludes, ſo that the Award 


be made of the (or of all the) Premiſſes, 


there it is neceſſary in many Caſes to ſettle 
and determine the whole Matters ſubmitted. 


3. In Debt upon an Obligation condition- 


ed to ſtand to the Award of J. S. for and 


concerning ſeven ſeveral Things, /o as be 


2 Award be made, and delivered, in li ri- 
ting before ſuch a Day, &c. the Defendant 


pleaded, that the Arbitrator made an 4 war! 
of ſome Things according to the Sub! 


—— — 
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and of others not, Oc. to which the Plain- 
tiff demurred, becauſe he had not pleaded 
Performance of ſuch Things as were well 
awarded ; but all the Court held, that as 
this Caſe is, the Defendant is not tied to 

perform any Part of the Award; for it is all 
one, where the Words are, /o that that Award 
be made of the Premiſſes, &c. and ſo as the 
ame Award be made. before, &c. for. the 
Words the ſame Award refer to all the 
Things before-mentioned ; fo that if any 
Part be omitted in the Award, it is void 
for all. Between Riſden and Inglet, Cro. Eliz. 
838, 839. 

4. In Debt on an Obligation for not per- 
forming an Award, it appeared that the 
Submiſſion was general, with a Condition 
ita quod; and it was objected, that the Ar- 
bitrator having made an Award of one; 
Thing only, the Award was void; but it 
was held, that it appearing by the Award, 
that it was made de premiſſis præd, Os. 
which Words import, that he had made an 
Award of all that was referred to him, and fo 
ſhall it be intended, unleſs the eontrary be 
alledged and ſhewn by the Party, that the 
Award was good; but if the Submiſſion be 
of certain- Things ſpecially mentioned, with 
a Condition that the Award ſhall be made 
of the Premiſſes, then the Arbitrator muſt 
make an Award of the Whole; otherwiſe it 
is. void; but if divers Things be ſubmitted 
without any ſuch conditional Concluſion, 
the Award ſhall be good, though made but 
of one or of two of them. Baſpole's Caſe, 

N — 55 5 | 8 Co. 


4 hh, eo a ae ion _=DÞ oc .adk. oa. ww # R 


jy my FF oO ere 


hy ©, ** 


2. 


The Compleat Arbitratdz. 


ference taken, Cro. Fac. 200. 
: 5. If A and B. ſubmit all Controverſies 


rels and Suits between them, ita quod, and 


woods, and that he ſhall pay to B. gol. and 
ſays nothing of the Woods, but awards 
further, that all Manner of Actions, Quar- 


good Award of all, becauſe the Beginning 
of the Award was (wwe? do award of the Pre- 
miſſes); and alſo the Award is of Actions, 
tc. Between Humfrey and Wiburn, 1 Roi. 
Ar. 25. | | 


a conditional Concluſion, and in an Aſſump- 
ſit brought for not Performing the Award 


; there was 4 J. due to him, which he offered 
-d, to prove to the Arbitrator; but that the 
2c. WM Arbitrator refuſed to take any Notice of it, 


or allow him any Thing in Recompence, 


ſo but proceeded to make his Award, and 
be WI thereby awarded general Releaſes of all 
he Matters; yet this ſhall be a good Award; 
be for he having awarded general Releaſes of all 
ih Matters, ſhews that he had all the Matters 
de in Difference in Contemplation, and that he 
aſt did not deem this a juſt Debt. Between 


Birks and Trippet, 1 Saund. 32. 
7. Agreed to be a ſtated Rule in Awards 
that are ſaid to be de & ſup* Præmiſſ that if 


Nature more comprehenſive, and ſo exten- 
bve to Things not within the Submiſſion ; 


8 . 97. 5. 98. a. ſame Point, and ſame Dif-. 


of Woods and Underwoods, and all Quar- 
the Award is, that A. ſhall have the Under» 


rels, Sc. between them ſhall ceaſe; this is a | 


6. If there be a general Submiſſion, with 


made thereon, the Defendant pleads, that 


the Words uſed in them be in their own 


yes” 
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yet it ſhall be intended that there was no 
other Matter between the Parties, for them 
to lay hold on, but what was ſubmirted, if 
the contrary be not ſhewn. So e converſo, if 
' the Words are more narrow, and leſs com- 
rehenſive than to take in all the Matter of 

bmiffion ; yet it ſhall be intended that no 
more was in Controverſy, than what the 
Words naturally comprehend, if the contra- 
ry be not likewiſe ſhewn, 6 Mod. 232. 


SECT. v. 


Concerning Submiſſions by Bond, 
Covenant, Uule of Court, 
Parol, oz without Writing. 


1. A Submiſſion by Bond, as it is the moſt 
uent, fo it is the moſt ſure Me- 
thod, as has been before obſerved; it is ad- 
viſeable that the Penalty of the Obligation 
be ſomewhat more than the Thing in Con- 
troverſy is worth: Each Party muſt deliver 
a Bond to the other, Mutatis ymrtandis, only 
changing the Names; and if there are more 
than one of a Side, who are ſo far intereſt- 
ed as to make it neceſſary that they ſhould 
be Parties, they may enter into ſeparate 
and diſtin Bonds, or they may be bound 
Jointly in. the ſame Bond. as | 
2. Submiſſions by Covenant are but rare- 
iy _ bur as a Award made on ſuch a 
ubmiſſion may be good, it is neceſſary that 
the Covenants be equally binding, that they 
« xpreſs the Time, Place, Ec. as much as a 
1 85 Sub- 
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Submiſfion by Bond, and that there be like- LY 
wiſe a Covenant, that neither of the Parties 
revoke the Authority they have given before 
the Award be made. SOR 
3, Submiſſions by Rule of Court are now | 
very frequent, and is allowed to be the moſt 1 
expeditious Way they may be made, by ad- Y 
ding the Party's: Conſent at the Bottom of 
the Condition of the Bond, and then the 
Party may proceed which ever Way he 
es, or the Submiffion may be made by a 
Memorandum in Writing, gnifying their 
0 


a 8 A. f 2 8 


Conſent, according to the following Pre- 1 
| cedents. COD + a 
d, 4. Submiffions by Ford are ſeldom uſed, 
5p Wl becauſe of the great Inconveniency which 
attends ſuch Submiſſions, not only in Re 
ſpecdt co their Incertainty, which may be the 
xt Foundation of Perjury; but likewiſe, as 
e- they may be revoked at any Time before 
d- the Award made, without any Inconvenien- 
on Ney; but however, as Perſons may ſubmit 
n- by Parol, and as they ſtill do, when the 
'er ntroverſy is of ſome ſmall Matter, it is 
ly 2 neceſſary for the Parties to aſcertain the 
re Matters, and all other the Circumſtances, 
ſt. Jas much in this, as in any other Kind of 
114 {Wl Submiſſion. | 
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a | Precedenit's of the different 
Kinds of Submiſlions. 


A Bond of Submiſſion woith/ Coiditins 70 
and to 25 ward of 0 Arbitrators, 
in Common Form. 


ZNOW all lh theſe Trete 
That I A. B. of, &c. do owe, and am 
indebted unto F. S. of, Sc. in the Sum of 
— oo J. of lawful Money of Great Britain, 
paid unto the ſaid J. S. his Executors, 
A iniſtrators or Aſſigns, on, Sc. next 2 
ſuing the Date hereof; to which Payment 
well and truly to be made, I bind my ſelf, 
my Heirs, . Executors and Adminiſtrators, 
firmly by theſe Preſents, in Witneſs where- 
of, Sc. 
The Condition of the above Obligation 
is ſuch, That if the above Bounden A. B. 
his Heirs, Executors and Adminiſtrgtors, F 
and every of them, for and on his and their Nan 
Parts and Behalfs, do and ſhall well and su 
truly ſtand to, obey, abide, perform, obſerve 
and keep the Award, Order, Arbitrament, 
final End and Determination of S. G. and pa 
D. K. Arbitrators indifferently named, elec-Wmz 
ted and choſen, as well for and on the Part ¶ſtr: 
ank Behaff of. Ih do's Bounden d. B. as ef 
. .of the above nam K to arbitrate, a. 
ward, order, adjud ge 4 determine of and HI 
concerning all, and all manner of Actions, cur 


2 


ne and Cauſes" of Action, Suits, Bills, Pat 
oe” Bonds, 


Bonds, Specialties, Judgments, Executions, 
Extents, Accompts, Debts, Dues, Sum and 
Sums of Money, Quarrels, Controverſies, 
Treſpaſſes, Damages and Demands whatſo- 
ever, both in Law and Equity, or otherwiſe 
howſoever, which at any Time or Times 
heretofore . have been had, made, moved, 
brought, commenced, ſued, proſecuted, com- 
mitted, omitted, done or ſuffered by or be- 
tween the ſaid Parties, or any or either of 
them, ſo as the ſaid Award be made in Wri- 
ting, and ready to be delivered to the ſaid 
Parties, or any or either of them, on or be- 
fore the ——Day of now next enſuing, 
then this Obligation to be void, Ec. 


A Bond with Condition to ſtand to 
the Award of thzce Arbitratozs, - 
02 any two of them, and an Um- 

pire appointed. | 


E it known unto all Men by theſe Pre- 
ſents, That F. A. of, Ec. Eſq; do own, 
and am indebted unto B. of Ec. Eſq; in the 
Sum of a Thouſand Pounds, c. to be paid 
to the ſaid B. his Executors, Adminiſtrators, 
or Aſſigns, at or upon the, Oc. to which 
Payment well and truly to be-made, I bind 
my ſelf, my Heirs, Executors and Admini- 
ſtrators, 


7 


at if the above bound A. his Heir 
utors and Adminiſtrators for his and their 
"arts and Behalts; Thall and do, in anc | 


The Compleat Arbitratoz, 49 


firmly by thefe Preſents, Jn» Wit- 
e I Taot 46 heed en 
>©Condition of this Ohligatic 
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all Things, and truly ſtand obey, 
- abide, obſerve,periotm and keep the 

ward, Order, rbitrament, final_End UNC 
Petermination of —— or any two of them. 


Arbitrators indiffe ently lected and namec 
as well by and on the Fart. == the 
{aid £4 arby od on the art and Be 
_the above-named B. to arbitrate, award, or- 
der, judge and_ determine; of and concern- 


ing all and all manner of Action and Actions 

auſe and Cauſes of Action, Suits, Bills, 

Bonds, Specialties, Covenants, Contracts, 

A Promiſes, Accompts, Reckonings, Sums of 
Money, Judgments, Executions, Extents, 


Time heretofore had, made, moved, brought, 


k 
Ed commenced, ſued, proſecuted, done, fuf- 
d fered, committed, or depending by or be- 
55 
-" the {aid Arbitrators, or any two of them, 
Þ ; 1E and fer Ae in Wridiag, under 
" Hands L 


F rheir or any two of their 


J C Quarrels, x Controverbics, Treſpaſſes, Da- 
8 | 7 mages and emands whatſoever, at any 


FT) 


— ready_to be delivered to the Parties in 
3 Difterence, on or before the,” Ec. then 
N And if the Taid Arbitrators Thall not make 

© ſuch their Award of and concerning the 


S Premiſſes, within the Time limited, as afore- 
ſaid, then the ſaid A. his Heirs, Execu- 

Neon and Adminiſtrators, for his and their 

Parts -and Behalf, do and ſhall well and 

truly ſtand to, obferve, perform, fulfil and 

'keep the Award, Determination and Umpi- 

rage (if the Umpire be named) of G. being 

Na Perſon indifferently named and choſen be- 


' tween the {aid Parties, for Umpire; (if not 


JW named) 
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named) of ſuch Perſon as the ſaid Arbitra- 
tors ſhall indifferently chuſe, (for Umpire) 
in and concerning the Premiſſes, ſo as the 


ſaid Umpire do make and ſet down his A- 


ward and Umpirage in Writing, under his 
Hand and Seal, ready to be delivered to the 


ſaid Parties in Difference, on or before the, 


Sc. then, Oc. 


If the Parties have a Mind to make their 
Submiſſion a Rule of Court, purſuant to the 
Aft of Parliament, they may ſignify their 
Conſent in Writing, to be added to the Condi- 
tion, as thus : 


And it is hereby ak by al between 
the ſaid Parties, That theſe Preſents, and 
the Submiſſion hereby made of the ſaid 


Matters in Controverſy, ſhall be made a 


Rule of his Majeſty's Court of King's Bench, 
to the End the ſaid Parties in Difference 


ſhall be finally concluded by the ſaid Arbi- 


tration, by theſe Preſents intended, pur- 


ſuant to the Act of Parliament in that Caſe > 


made and provided, 


A Foꝛm of a Submiſtion to an Arbi- 
tration accozding to the Statute, 
fo2 making Awards * Rule of 
Court. 


| 1 this firſt Day of, Oc. 


A. B. and C. D. being defirous to 


end and determine divers Controverſies, 


Suits and Quarrels, that have been between . 
EE. — Wm. 
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them, (for which there is no other Remedy 
but by Perſonal Action or Suit in Equity) 
did agree to ſubmit, and did ſubmit, and re- 
fer all the ſaid Controverſies, Suits and 
Quarrels to the Award of E. E and G. H. Ar- 
bitrators indifferently choſen between them, 
to be made in Writing, under the Hands 
and Seals of the ſaid Arbitrators, before the 
Day of ——— next enſuing : And the 
ſaid Parties did mutually promiſe and oblige 


themſelves reſpectively, that they will per- 


form and execute ſuch Award as the Arbi- 
trators ſhall make in the Premiſſes: And the 
ſaid Parties did further agree, That their 
ſaid Submiſſion ſhould be made a Rule in his 
Majeſty's Court of Common Pleas, (or King's 
Bench) at Weſtminſter ; and that they will 
finally be concluded by the Arbitration that 
ſhall be made concerning the Premiſſes, by 
the ſaid Arbitrators, purſuant to ſuch Sub- 
miſhon. | 


Some may affett to have the Bond of 
Submiſſion thus. 


NOW all Men by theſe Preſents, 
that I A. B. of G. in the County of S. 
Gent. am held and firmly bound to C. D. of 


NM in the County aforeſaid, Yeoman, in 
one hundred Pounds of good and lawful Mo- 


ney of Great Britain, to be paid to the ſaid 


C. D. his certain Attorney, Executors, Ad- 


miniſtrators or Aſſigns ; to which Payment 
well and truly to be made; I bind myſelf, my 


Heirs, Executors and Adminiſtrators, firmly 


by theſe Preſents, ſealed with my Seal. Da- 
ted, Ec. 1 | 3 The 
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The Condition of the above Obligation 


is ſuch, That if the above bounden A. his er 


Heirs, Executors and Adminiſtrators, for his 


A Special 
Submiſſion - 
here tbe 
Matters are 


and their Parts and Behalfs, ſhall and do, recired. 


in all Things, well and truly ſtand to, obey, 
abide, obſerve, perform, fulfill and keep 
the Award, Order, final End and Determi- 
nation of G. H. and J. X. both of, Ec. Ar- 
bitrators indifferently choſen and elected, as 
well, on the Part and Behalf of the above 
bounden A. as of the above named B. to ar- 
bitrate, award, order, and determine of, 
for, and concerning one Action of Treſpaſs, 
now depending in his Majeſty's Court of 


King's Bench; and alſo of, for, and concern- 


ing a Suit now depending in the High Court 
of Chancery, between the ſaid Parties; and 
alſo of, for, and concerning an Account now 
ſubſiſting and unbalanced between the ſaid 
Parties; fo that the ſaid Award, Order, and 
Determination, be made of, for, or concern- 
ing the Premiſſes, or any Part of them, in 
Writing, under their Hands and Seals, read 

to be delivered to the ſaid Parties, or to ſuc 

of them as ſhall deſire the ſame, on or be- 


fore, Ec. then this Obligation to be void and 


of no Effect, E9c. 


From two Perſons, Attoznies ok 


Adminiſtratozs, 1 


*. Condition of this Obligation, SS. 


Whereas Differences have ariſen be- 
tween A. and G. ſince deceaſed, about and 
concernin which Differences not be- 

| EE by = \- 
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54 The Compleat Arbitratoz. 
ing adjuſted by the ſaid A. and G. the above 
bound B. and C. the lawful Attornies, and 
for and on the Behalf of D. and E. Admini- 
ſtrators of the Goods and Chattels of the 
ſaid G. and the ſaid A. have agreed to refer 
the ſaid Differences to Arbitrators, Qc. 
to arbitrate, &c. concerning the ſame, as 
here-under is mentioned: Now, Sc. that if 
the ſaid B. and C. and the faid D. and E. 
and either of them, their Executors ,and 
Adminiſtrators, ſhall and do ſtand to, per- 
form and keep the Award, Order, Arbitra- 
ment, final End and Determination, which 


the ſaid Arbitrators as aforeſaid, ſhall make, 


Sc. in and concerning the faid Matters in 
Difference, and all or any Actions, Suits, 
Accompts, Sum and Sums of Money, Da- 
mages, Claims and Demands concerning the 


Between the Maſtey and Owners, 
and Freighrers of a Ship. 


T HE Condition, &c. That if the above 
1 bound A. who was late Maſter of the 
Ship and the above bound B. C. and 
D. Part-Owners of the ſaid Ship, and the 
reſt of the Part-Owners thereof, do and 
ſhall, in and by all Things, well and trul 

ſtand to, perform and keep the Awad, 
Judgment, final End and Determination of 
Arbitrators indifferently choſen, as 
well by, and on the Part and Behalf of the 
ſaid A. B. C. and D. as by and on the Part and 
Behaif of the above named E. and G. to arbi- 
trate, judge and determine of and — 
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ers of the ſaid Ship 


all and all manner of Actions and Suits, and 
Cauſes thereof, Debts, Dues, Covenants, 
Contracts, Agreements, Sums of Money, Con- 
troverſies, Differences, Claims and Demands 
between the ſaid Parties, or any of them, 
relating to, or concerning the 12 id Ship 
and her late Voyage * thence to 
in the Year—— ſo as the ſaid Arbitrators 
ſhall make, c. as uſual. 


Between two Maſters of a Ship, 
koꝛ themfelves and 1 about 
3 A, ogg 


HEREAS Differences, Ec. between 

the above bound A. and the reſt of 
the Part-Owners of the Ship , whereof 
the ſaid A. is Commander, of the one Part, 
and the above named B. and the reſt of the 
Part-Owners of the Ship , whereof 
the faid B. is Commander, of the other 
Part, concerning the Parts or Proportions 
claimed by, and belonging to the Owners 
of the ſaid ſeveral Ships, in reſpect thereof, 
and in a French or Veſſel, called the 
, Maſter, and her Loading, which 
was lately taken as a Prize, by the ſaid 4. 
and B. in and with the ſaid Ships— and — 


all Monies arifing thereby: Now, &c. that 


if the ſaid A. and the reſt of the Part-Own- 
, their Executors 
and Aſſigns, do and ſhall, in and by all 
Things, well and truly ſtand to, perform 
and keep the Award, Judgment, final End 
and Determination of, Sc. Arbitrators in- 

E4 differently 
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differently named, by, and on the Behalf of 
the ſaid Parties in Difference, to arbitrate, 
judge and determine the ſaid Matters in Dif- 
ference between them, and all or any Ac- 


tions, Suits, Accompts, Sums of Money, 


Damages, Claims and Demands concerning 
the 


ame, ſo as their Award ſhall be 


made, Sc. 9 22 

Note, That in moft Bonds from one or more 
Part-Owners, on Behalf of the reſt, are put in 
juſt before Now, c. theſe Words, and the 
ſaid hath undertaken for the reſt of 


the Part-Owners of the ſaid Ship, Perfor- 


mance of ſuch Award as ſhall be made con- 
cerning the ſame; and then, the Condition, 
that if the ſaid —, and the reſt of the 
Part-Owners of the ſaid Ship, their Execu- 
tors, Adminiſtrators and Aſſigns. 


Between the Aſſignees .in a Com- 
million of Bankrupt, and a Ma⸗ 
ſter of a Ship that belonged to 
the Bankrupt, e 


HERE As Differences, Ec. between 
the above bound A. and the above 
named B. and C. Aſſignees and Truſtees, by 
Virtue of a Commiſſion of Bankruptcy a- 
warded againſt E. by his Conſent and De- 


ſire, to defeat Attachments about and con- 
cerning an Accompt depending between the 


* 


ſaid A. and E. concerning the Ship 
whereof the ſaid A. was Maſter; which Dif- 


ference concerning the ſaid Ship, and all or 


any other Accompts, Matters and Things. 
| depend- 
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depending between the ſaid A. and the ſaid 
E. they the ſaid Parties have agreed to re- 
fer to the Award, Judgment and Determi- 
nation of ——, Arbitrators indifferently 
named and choſen, by and between the ſaid- 
Parties in Difference, in and concerning 
the Premiſſes: Now, Oc. that if the ſaid 4. 
do and ſhall, Ec. * : a4 | 


from the Part-Owners and Ma⸗ 
ſter, to be made a Rule of Court, 
and another ſo2t of Penalty, 


HEREAS Differences and Suits 
have ariſen, and are depending be- 
tween A. B. C and D. of, Sc. Part- 
Owners of the good Ship or Veſſel, cal- 
led the A. Burthen about —— Tons, where- 
of E. late was Maſter, 'of the one Part, and 
the ſaid E. of, Ec. of the other Part, about 
and concerning the ſaid Ship, and her late 
Voyage to 2 and back to London, and the 
Accompts thereof; all which Differences and 
Accompts, and all other Matters and Things 
concerning the ſaid Ship, and her ſaid late 
Voyage, and all Actions, Suits and Cauſes 
thereof, Accompts, Reckonings, Sum and 
Sums of Money, Payments, Covenants, 
Agreements, Controverſies, Damages, Claims 
and Demands between the ſaid Parties, con- 
cerning the ſame, all the ſaid Parties do 
hereby agree to refer, and the ſame are here- 
by referred and ſubmitted to the Arbitra- 
ment, Judgment, final End and Determi- 
nation of E. G. and H. of, Sc. or any two 


of 
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of them, Arbitrators indifferently named 
and choſen, by and between the ſaid ſeveral 
Parties, to award, order, — and deter- 
mine of and concerning the ſame, as here- 
under is mentioned. Nom therefore theſe 
Preſents witneſs, That the ſaid A. B. &c. 
for themſelves, their Executors and Admi- 
niſtrators, ſeverally and reſpectively, Ec. 
Judgment and Determination, in, about and 
concerning the ſaid Matters hereby referred; 
which E. G. and H. Arbitrators as aforeſaid, 
or any two of them, ſhall make, declare and 
ſet down in Writing Indented, under their, 
or any two af their Hands and Seals, on or 
before, Sc. to the Performance whereof the 
ſaid A. B. C. and D. bind themſelves, their 
Heirs, Executors and Adminiſtrators, ſeve- 
rally and reſpectively, and not jointly nor, 
unto the ſaid E. his Executors, Adminiſtra- 


tors and Aſſigns, in their ſeveral Proporti- 


ons, according to their Parts in the ſaid 
Ship, of the Sum or Penalty of 1000 J. of 
lawful Money of Great Britain, firmly by 
theſe Preſents; and it is hereby _— by 
and between the ſaid Parties, that theſe Pre- 
ſents, and the Submiſſion hereby made of 
the ſaid Matters in Controverly, ſhall be 
made a Rule of his Majeſty's Court of 
— * Bench, to the End the faid Parties in 
Difference ſhall be finally concluded by the 
{aid Arbitration, by theſe Preſents intended, 
purſuant to the late Act of Parliament in 
that Caſe made and provided. In Mit- 
i neſs, Se. s | 
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A Submiſſion to Arbitration, with 
- Covenants to perfozm the ſame, 
and with Exceptions in the Sub- 


T Indenture made, Es. between 
A. B. of, Sc. of the one Part, and C. 
D. of, Sc. of the other Part, Uitneſſeth, 
That the ſaid A. B. and C. D. do by theſe 
Preſents, willingly compromiſe and ſubmit 
themſelves, and either of them, to the A- 
ward, Arbitrament, Determination and Judg- 
ment of E. F. G. H. and J. H. Arbitrators 


indifferently named, elected and choſen by 


the ſaid Parties, to arbitrate, award, order, 


determine finally, and to make, judge, de- 


cree of, for, upon and concerning all and 


all manner of Actions, Cauſes of Actions, 


Suits, Debts, Strifes, Accompts, Reckon- 


ings, Sum and Sums of Money, Treſpaſſes, 
Variances, Quarrels, Bonds, Specialties, 


Matters and Demands whatſoever. had, made, 
riſen, moved or depending, or which might 
have been had or moved, between the ſaid 
Parties in the King's Majeſty's Court of 
Common Pleas, or before, Oc. and except one 


Debt of eighteen Pounds due to the ſaid 


A. B. by the ſaid C. D. for the Price of cer- 
tain Corn, &c. and except all Lands and 
Tenements of the ſaid A. B. and ſuch like 
Exceptions, Oc. ſo always that the ſaid Ar- 
bitrators do make their Award, Order, and 
Judgment, of and concerning the Premiſ- 
es, to be made by Writing Indented, ge” 
ET a 
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| all their Hands and Seals on this Side, and 
before the 1oth of June now next enſuing, 
and one Part of the ſame deliver, or cauſe to 
be delivered unto the ſaid A. B. or his cer- 
tain Attorney or Attornies, Deputy or Aſ- 
ſigns in that Behalf, requiring the ſame at, 
or in, c. and the other Part of the ſaid 

Award to the ſaid C. D. his Attorney or At- 
tornies, Deputy or Aſſigns, requiring the 
ſame at the ſaid Day and Place; and fo al- 
ways, that the ſaid Arbitrators do not, b 
the ſaid Award, order or appoint any A 
or Acts, Thing or Things, to be done or 
performed, by, or to any Perſon or Perſons, 
other than to or by the ſaid Parties to theſe 
Preſents, their Heirs, Executors, Admini- 
ſtrators or Aſſigns, or ſome of them, and 
not to or by any Stranger or Strangers to 
this preſent Submiſſion; and the ſaid A. B. 
and C. D. and either of them, for them- 
ſelves, their Heirs, Executors and Admini- 
ſtrators, and the Heirs, Executors and Ad- 

miniſtrators of either of them, do by theſe 
Preſents mutually covenant, conclude, pro- 
miſe and agree, to, and with the other his 
Executors, Adminiſtrators, and every of 
them, that neither they, nor either of them, 
will at any Time hereafter revoke their 
Authority hereby given to the ſaid Arbitra- 
tors, nor Diſcharge them, nor either of 
them, in the ſaid Faculty or Power of Ar- 
bitration, and that they and either of them, 
and the Heirs, Executors and Adminiſtra- 
tors of either of them, for his and their 
Parts, ſhall and will well and truly obſerve, 
perform, fulfil and keep, all and every 
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Clauſe, Sentence, Article, Submiſſion and 


Agreement in theſe Preſents mentioned, on 


his or their Part, to be performed and kept, 


according to the Tenor and true Intent of 


the ſame. 


CHAP. IV. 
Parties to the Submiſſion. 


WII come now to inquire into the 
third Thing, which is abſolutely eſ- 
ſential to every Award, which is, that there 
be proper Parties to the Submiſſion; we ſhall 


therefore in this Chapter take Notice, and 


ſhew what Perſons they are which the Law 

allows or diſables from being Parties; how 

the Submiſſion and Award is to be made be- 

tween them, and who can take Advantage 

of the Award, or are bound by it, though 

cory have not been Parties to the Submiſ- 
on 


Seck. I. What Perſons the Law 
allows of as good ae to the 
Submillion. 


Sect. H. Mhat Perſons are diſabled 


from being Parties, 


_ Sect. III. 


A 


ties to the Dubmiſſion. 
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Sect. Ill. Pow the Sub million, and 
the Award thereupon, may be made 


between them. 
Sect. IV. Who may take Advan- 


tage of the Award, oz are bound by 


it, though they have not been Par- 


SE C T; 3 | 
What pertons the Law allows of 


as good Parties to the Submif- 


ſton, | 


1. FT is clear, that all Perſons who are ca- 
pable by Law of diſpoſing of their 


Properties, or of making any Contract or 


Agreement relating to them, are capable, 


and may be Parties to a Submiſſion; and 
that they may not only bind themſelves, but 


likewiſe may engage for Strangers, for whom 


they ſhall be anſwerable, and may likewiſe 


bind their Heirs, Executors and Adminiſtra- 


tors. 8 
2. If there be a Controverſy for a certain 


Thing between A. and B. of the one Part, 
and C. D. and E. of the other Part, and C. 


in Conſideration of 6 d. given him by A. and 


B. ſubmits the Matter for himſelf, aud D. 


and E. and aſſumes to ſtand to the Award, 
and A. and B. ſubmit of the other Part, and 
the Arbitrators award that C. ſhall pay ſo 

6 5 | much 


much to . and B. in Satisfaction of the 
Controverſy; this is a good Award, and C. 
is bound to perform it, though it concerns 
two Strangers to the Submiſſion, for C. hath 
undertaken for them. 1 Rol. Abr. 244. 

3. One Partner having ſubmitted on his 
own and his Partner's Behalf, it was held 
by the Court, That though the Partner who 
did not ſubmit was not bound by the Award, 

he who ſubmitted and undertook for 
lim, was obliged to ſee that he performed 
what was awarded for him to do; otherwiſe 
it was a Breach of his Promiſe. 2 Mod. 228. 

4. The Condition of a Bond of Submiſſion 
recited that there were Differences between 
the Plaintiff 4. and one B. who lived at 
_— and that the Defendant C as At- 
for the ſaid B. and the Plaintiff 4. 

had ubmitted all Matters, Sc. between A. 
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and B. unto the Arbitrators, Oc. therefore 


if the Defendant C. did perform the Award, 
then, Sc. the Arbitrators awarded, That 
the Defendant C. on the Behalf of B. ſhculd 
pay to the Plaintiff A. 300 ,. and that the 
Plaintiff ſhould execute a general Releaſe 


we the. Defhndent C and this Award be- - 


ing ſet fortli in the Declaration, the Defen- 
dant demurred: And it wasargued, that this 
was an Award only ex parte, and therefore 
void; for that there was no Award on the 
Part of B. who was the principal Perſon con- 
cerned, for the Differences were between 
him and the Plaintiff, and not between him 
— the Defendant; and therefore the A- 

arding the Plaintiff to releaſe to the Defen- 
hn _ nothing, becauſe B. can take 


no 
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no Benefit by ſuch Releaſe, for he will ſtill : 
remain liable to, and charged with the De- ( 
mands of the Plaintiff; for the Award has 
not determined the Differences to which the 
Parties ſubmitted, for thoſe were between 
the Plaintiffs A. and B. and not between the 
Plaintiff A. and C. the Defendant ; and after 
many Debates it was ſo adjudged. But ( 
Note, The Court allowed that the Submiſ- 
fion by the Defendant as Attorney for B. 
was good, and would have obliged him to 
pay the Money awarded, if the Award had 
been reciprocal with reſpe& to B. alſo. Ad- 
judged Trin. 9 V. & M. between Bacon and 
Dubarry. Carth. 412, 413. 1 Salk. 10. S. C. 
5. If the Condition of an Obligation be, 
That whereas A. has, by himſelf and his Son, 
ſubmitted to the Award of B. and C. Ita 
quod, c. before the 1ſt of May, and if they 
make none, to ſuch Umpire, as they ſhould 
chuſe to be made before the firſt of une, 
and the Arbitrators make no Award, but 
chuſe an Umpire, who makes an Award, but 
Quoad the Son awards nothing ; this is a 
void Award; for though the Ita quod be in 
the Clauſe referring to the Arbitrators, and 
the Award is made by the Umpire, yet the 
Ita quod by Conſtruction relates as well to 
the Umpire as Arbitrators. Between Bear 
and Newbury. 1 Lev. 139. adjudged. 
By the above Caſes it appears, that tho? 
one Perſon may ſubmit for another, and is 
bound to perform whatever was awarded re- 
lating to ſuch Perſon, and likewiſe, that a 
Perſon may bind himſelf by ſubmitting by 
Attorney ; yet it is regularly neceſſary that 
| the 
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8. 5 be minke between them who are 
= intereſted in the Ones in Contro- . 
* 


SECT. II. 


tübat Perſons are diſabled from | 
being Parties, | 


1. ASirt hath been already obſerved, that 
all Perſons, who by Law may diſ- 
poſe of their Properties, _ likewiſe be 
Parties to 'a Submiſſion ; eems that In- 
fants, Ideots, Lunaticks * Madmen, are 


excluded; alſo * Feme Coverts without * 9 E 3. 33; 


their Husbands, and ſuch as are attainted of 
r or Treaſon, and Perſons outlawed or 

in Perſonal Actions, for they have no 
Goods. 36 H. 6. 26. 

2. It was held, that Perſons Civilly dead, 
as Monks, Fryers, Canons, profeſſed N uns, 
Se. could not ſubmit. 14 H. 8. 6. 

3. The Submiſſion of ſuch as are compel» 
led thereto by Threats and Impriſonment, 
Sc. is not good, for the Conſent ought to 


be free. 8 Af. 25. 


4. So they who have joint Power with 
cannot ſingly ſubmit in relation to 
ſuch Power, without their Fellows; as a 


Dean without a Chapter, a Mayor withour 
his Commonalty, the Maſter of a College or 


Hoſpital without his Fellows ; and ſo of other 

Societies and Guilds. 21 E. 4. 13, 
5. As to a Submiſſion by an Infant, there 
has been ſome Doubt ns it, the Year» 
* Book 
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| Book of 13 H. 4. 12. ſays expreſly, That if 
an Infant ſubmits a Battery done — himſelf, 

and an Award is made thereupon, yet this 
ſhall not bind the Infant. 

6. So if an Infant ſubmits a Treſpaſs done 
to him in his Land, and an Award is made 
thereupon, yet this ſhall not bind him. 
4 os * Th 

7. If one gives Bond, in the Condition of 
which is recited, that an Infant hath ſub- 
mitted to the Award of 7. S. and it is con- 
ditioned that he ſhall perform the Award, it 
is void. March 111, 141. aud. 

8. Aﬀerwards it coming in Queſtion, 
Whether the Submiſſion of an Infant was 

good, the Judges ſeemed to think that it 
was good, ſo as to bind the Party of the 
other Side; and as to the Infant himſelf, that 
it was only voidable, and a Matter to which 
he may agree or diſagree, when he came to 
wy Age. Between Knight and Stone, 1 Jones 
164. | ti 
9. In Debt upon an Obligation againſt A. 
conditioned, that if he, and B. his Son, and 
each of them, perform the Award of C. D. 
Sc. ita quod, Sc. A. the Defendant pleads, 
that his Son was within Age; to which the 
Plaintiff demurred. And it was argued, 
that a Submiſſion by , an Infant is void, and 
a Submiſſion being void in Part, both that 
and the Award are void in Toto. But the 
Court would. give no Opinion as to the 
Point, whether the Submiſſion by an Infant, 
or by the Father on Behalf of an Infant, be 
void; but they held clearly, that the Fa- 
ther's Submiſion on Be of himſelf wag 
| good, 
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„and the Arbitrators may make their 


Award between him and the Plaintiff only ; 


and the Plea does not anſwer to that, but 
contains a collateral Matter in Bar; and 
therefore, though no Breach be aſſigned, 


nor no Award pleaded in the Replication, 


Judgment was given for the Plaintiff, 
Between Bowyer and Blorkſidge, 1 Lev. 17. 
10. Concerning Submiffions by Feme co- 
verts, it is held clearly, That when a Right 
or Intereſt veſts in the Husband by the 


| Marriage, or when he becomes chargeable, 
his Submiſſion alone is ſufficient. So it was 


held, That the Submiſſion of a Term which 
the Husband had in Right of his Wife, was 
good, though ſhe was but Adminiſtratrix. 
Style 351. 

11. But if any Thing is to be done by her 
which the Law requires, it is otherwiſe, 


with reſpect eſpecially to her Inheritance, 


or ſuch Things as are given her in Truſt 
with her Husband's Conſent and Privity; in 
which Cafes ſhe wult be made a Party, 


s Co. 77, ö. 


Pow the Submiſſion, and the 4. 
ward thereupon, may be made 
between them. 


8 there may be ſeveral Parties to an A- 
ward, who may enter into ſeveral diſtin& 
Bonds, or be bound jointly and ſeverally in 
the ſame Bond, Care muſt be taken how the 

| 1 Submiſ⸗ 
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Submiſſion and Award be made, as appears | 
dy the following Caſes. _ | 
1. If there be a Controverſy concerni | 
certain Lands between A. B. and C. and | 
thereupon A. of the one Part, and B. and C. | 
of the other Part, ſubmit to the Award of J. S. 
and thereupon A. binds himſelf in an Obli- 
gation of 1000 J. to B. and C. with Conditi- 
on to perform the ſaid Award of J. S. touch- 
ing this, and B. and C. becauſe they would 
not be bound the one for the other, enter 
into ſeveral Obligations of 1000 J. a- piece 
to A. with ſeveral Conditions for the Perfor- 
mance of the Award of the ſaid F. S. and 
the Arbitrators award that A. ſhall make a 
Releaſe of all his Right in the Lands to 
B. and C. and in Conſideration thereof, B. 
and C. ſhould pay 300 J. to A. and in an 
Action of Debt by A. againſt. B. upon this 
Obligation, for Non- performance of the A- 
ward, it was held to be good; and the 
Breach aſſigned was, That nec B. nor C. 
paid the 300 J. at the Time appointed by 
the Award; all this Matter being diſcloſed 
in the Pleading; for upon all the Matter 
ſhewn, it appears that C. is no Stranger to 
the Award, for he and B. ſubmitted them- 
ſelves jointly, though they entered into ſeve- 
ral Obligations. Between Haies and Haies, 
Cro. Car. 433. 1 | 
2. If A. and B. of the one Part, and C of 
the other Part, ſubmit themſelves to the 
Award of 7. S of all Matters between them, 
S. may make an Award of any Matter 
tween A. only, and C. though B. hath 
thing to do therewith, for the Submi = 
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ſhall be taken diſtributively. 1 Co. 98. But 
it is ſaid, that if the Submiſſion was with 
an Ita quod, ſomething muſt be awarded to B. 
Style 151. 


3. If A and B. of the one Part, and C. 


of the other Part, ſubmit to the Award of 
7 S. who awards that B. ſhall pay a certain 
Zum of Money unto C. in Satisfaction of all 
Differences between A. and B. of the one 
Part, and C. of the other Part; this is a 
void Award as to A. and he is not con- 
cerned therein ; for the Money paid by one, 
can be no Satisfaction for the other. Style 471. 
adjudged fs. e 0 
f three Perſons, ſcilicet A. B. and 
C. of the one Part, and D. of the other 
Part, ſubmit themſelves to the Award of 
S. ita quod, Sc. and he makes an Award 
een A. and B. of the one Part, and D. 
of the other Part, and makes no Award 
between C. and D. this is not good. becauſe 
the Submiſſion is conditional ; and it is reci- 
ted in the Submiſſion, that there were di- 
vers Controverſies between them all. 1 Rol. 
Abr. 261. | 5 
The Condition of a Bond of Submiſſion 
recited, that there were Differences between 
ſeveral Perſons on one Side, and ſeveral on 
che other; and that the Award may be made 
between them, or any of them; and it was 
held, that upon this Submiſſion the Arbitra- 
tors may make an Award between any one 
of the Parties of the one Side, with one of 
the Parties of the other. Hard. 399. 
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This Matter is carried much farther in 


a good Precedent. 


* Executors of F. & on the one 


Part, and C his Widow on the other, ſub- 
mit to Arbitration, the Arbitrators may 
make an Award, not only of Matters in 
Difference between A. and B. jointly, or A. 
and B. ſeparately, and C. but alſo Matters 
between A. and B. provided they have 
Knowledge of the whole Fact, and all the 
Parties intereſted are before them. Between 
tag and Carter, 1 Vern. 259. 


S BG I». 


Cabo wall take Advantage 18 the 4 
ward, o2 are bound 1 it, though 
they babe not been made Parties. 


| x. F divers. on the one Part have done a 
— Treſpaſs to another, and he 
to whom is done, and one of 


the others, — themſelves to an Award; 
though 


upon the Award made, the others, 
not Parties to the Submiſſion, ſhall have Ad- 
— in Extioguiſhment of the Treſpaſs. 
7 H. 4 3 

. If 4. hath the Cuſtody of my Cattle, 
and during the Cuſtody mak do a Treſpaſs 
to B. and A. and B. ſubmit this Treſpaſs to 


Arbitrament, and an Award is made, and A. 


performs it; if B. brings Treſpaſs againſt me 
en * Treſpaſs, I may vlead 3 in Bar the A- 
ward 


gc if the following Caſe will be allow- 
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ward between the Plaintiff and the Stranger. 
H. 4. 31.b. 1 Rol. Abr. 268. 

3. An Award made. upon the Submiſſion 
of the Predeceſſor Prior, ſhall bind the Suc- 
ceſſor. 2 H. 4. 4. 

4. If A. and B. ſubmit to the Award of 
F- & and he awards that A. ſhall pay to B. 
30 l. within two Months next following, 
and that upon Payment thereof they ſhall 
give mutual Releaſes to one another, and 
within the ſaid two Months B. dies, the 
Money ſhall be paid to his Executor, and 
thereupon the Executor muſt releaſe, for 
the Award creates a Duty: Adjudged in an 
Action brought by the r eons upon the 
Bond for Non-performance of the Award. 
Mich. 1 Will & Mar. Between Dawny and 
Voſe cy, 2 Vent. 249. 

5. An Award was worded in the Diſ- 
junctive, that he or bis Executor ſnould per- 
form, Sc. and Holt C. J. ſeemed inclined 
to reject the Word Executor not but that 
an Award (he ſaid) may extend to Execu- 
tors, and bind them ; but becauſe the Exe- 
cutors, as Repreſentatives, would be liable 
1 urls, 1 Salk. * 
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- fications of the Arbitrators, as of their Au- 
 thority and Duty, together with the Autho- 
rity and Duty of the Umpire, when they 


tratozs, 


CHAP. 


The Arbitratozs and Um⸗ 


js pire. 
HE Arbitrarors are private extraordi- 
1 nary Judges, choſen by the Parties to 


ive Judgment between them, to end the 
— ; they are called Arbitrators from 


the Word Arbiter, and the Arbitrary Power 


with which they are inveſted. 


An Umpire may be defined one Arbitrator, 


who is uſually appointed, when the Parties 
ſubmit themſelves to the Arbitrament or A- 


ward of certain Perſons; and if they can- 
not agree, or are not ready to deliver their 
Award in Writing before ſuch a Time, then 


to the Judgment of another as Umpire ; this 
is the Effect of the Bond of Submiſſion. 


Though the Law has not been very exact 
in deſcribing the neceſſary Qualifications of 


an Arbitrator, nor in preſcribing Rules con- 


cerning their Partiality, Honeſty and Judg» 


ment; =” it will be neceſſary in this Chap- 
ter to ſay ſomething, as well of the Quali- 


begin and when they end, Gr. 
Sea. I. Who may be pꝛoper Arbi⸗ 


Sect. II. 


rer AF” 2M 
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"Se. II. Concerning their autbo· 
rity and Duty, 


Seck. III. Revocation - ot their 
Power and Authozity, and the Con- 
ſequence thereof, 


Sea. V. Concerning the Umpire, 
and when his Authozity commences, 


SECT. L 


who may be pꝛoper Arbitratoꝛs. 


1. As the Arbitrators are Perſons of the 
Parties own chuſing, and as the 
Law preſumes that every Man will be ſo 
wiſe as to pitch upon a Perſon, whoſe Un- 
derſtanding and Honeſty he can rely on ; 
it has ſeldom happened that an Award was 
held void, when, there appeared nothing elſe 
to vitiate it, eſpecially in a Court of Law; 
but though the Courts of Law have been 
ſtrict in this particular, yet Awards 
have, and are often ſet aſide in a Court of 
Equity, for Corruption and Want of Un- 
derſtanding in the Arbitrators. 

2. It is therefore the Intereſt of both par- 
ties, to chuſe Men of Honeſty and Under- 
ſtanding to be their Arbitrators, and to ac- 
quaint them truly of the Facts they are to 
go upon; for if they appear to be miſtaken 
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in a Matter of Fact, a Court of * will 2 Vern. jos. 


ſer akde the Avard. , 
3. But 
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3. But a bare Suggeſtion of Want of Un- 
derſtanding, or Want of Honeſty, will not 
be ſufficient ; the Proof muſt be ſtrong, and 
the rather, becauſe, as was ſaid before, they 
are of the Parties own Chuſing, who by his 
Choice of them, admitted them to be wiſe 
and honeſt enough for his Purpoſe; but if 
he happens to be miſtaken, it will be good 
Proof for him, with Reſpect to their Under- 
ſtanding, to ſhow, y : | LY * | 

4. That they, or one of them, was an In- 
fant, and of ſuch an Age, as not to be capa- 
ble of judging of the Matter in Controver- 
ſy ; for alledging or proving him ta be an 
Infant generally, without ing that the 
Matter was not level to his Underſtanding, 
will not be ſufficient. 
+5. That they were Igeots. or Lunaticks, 
Deaf, Dumb, or Blind, which may be pro- 
ved by any other Act of theirs, as well as 
by any Error or palpable Miſtake relating to 
the Award. 2 1 

6. As to Honeſty and Indifferency (Weft 
ſays) that they muſt be void of Malice and 
Favour to either of the Parties; That they 
muſt not be notorious by Outlawry, excom- 
municated, irreligious, nor covetous; 
though they have abſolute Power, yet their 
Judgment or Sentence ought to be ſincere 
and incorrupt, according to Right and E- 
quity, without Malice, Flattery, and every 


other vicious Affection or Perturbation, 


which may in any Sort lead them awry 

from the right Path of Juſtice and Equity, 

though the Law preſcribes no Rules herein. 

Weſt. mb. Part 2. Sett. 27. A 
5. 
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The Compleat Arbitratoꝛ. 
J. If a Submiſfion is to three Arbitrators, 
or any Two of them, and Two of them by 


alone is ſufficient to vitiate the Award ; or 
if they have private Meetings, and admit 


one of the Parties, but give no Notice to 
the other, but ſuffer the Party's Attorney, 


whom they admitted to draw up the Award, 
ſuch Award ſhall be ſet aſide for Partiality 
and Unfairneſs. Mich. 1105, between Bur- 
tam and Knight, 2 Vern. 514. 


8. It is a general Rule in Equity, that 


when it appears that any one of the Arbi- 
trators were any way intereſted in the Mat- 


ters in Controverſy, the Award is to be ſer 


aſide. ip 
9. The Condition of a Bond of Submiſ- 


fion recited, that A. the Plaintiff, and B. 
the Defendant ſhould perform the Award of 


Four, whereof A. the Plaintiff was named 


was void upon this Account, and that a Per- 


ſon who is to perform the Award, cannot be 


both a Judge and a Party ; and that it was 


a principal Challenge, if an Arbitrator be 


one of the Jury; much leſs muſt the ſame 


Perſon be both Arbitrator and Party; but 


there is no Judgment in the Caſe. Hard. 44. 


10. It is the ſtrongeſt Argument of Par- 


tiality, to ſhew that the Arbitrators received 
from either of the Parties any conſiderable 
Sum of Money, or any other Preſent, 
which may be a Temptation to them to act 
corruptly ; but .the Sum or Preſent muſt be 
proved to be ſo exorbitant as ta induce the 


Court 


CY 


Fraud or Force will exclude the other, that 


as one; and it was inſiſted upon by Serjeant 
Hurd. among other Things, that the Award 
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Court to believe that it biaſſed their is 


ments, otherwiſe it will be of 1 no Eff 


SECT. II. 


Concerning their Authozity and 


Duty. 


1. 8 1 is by the Submiſſion, ther ths 


Arbitrators are armed with all rhe 


Power and Authority which they have, it is 


_ for them to be very careful, that 
uare themſelves according to it, o- 


l . they will be apt to do the Parties a 
Prejudice, ne they intended them a Kind- 
neſs by the Award they make; it is there- 


fore neceſſary for them to know when their 
Authority begins, and when it ends. 

2. The Arbitrators may make their A- 
ward the very Day the Bonds of Submiſfion 
bear Date, and it ſhall be good; ſo if they 
make their Award before the Bonds of Sub- 


miſſion are entred into, and publiſh it after 


. it ſhall be good. Latch 14, 60. 


In Debt upon a Bond, conditioned to 


* an Award, the Defendant pleaded, 
Nullum fecerunt Arbitrium; the Plaintiff re- 
plies, and ſets forth the Award, which did 
expreſs the Bond of Submiſſion to be dated 
hs th of February, whereas it was dated 
the roth of February; and for that Miſrecital 
the Defendant demurred ; but the Court 
held clearly, that it did not hurt the Award. 
Between 8 and _— . Vent. 184. 


4. The 
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4. The Condition of a Bond of Submiſ- 
ſion was, to ſtand to the Arbitration of four 
Arbitrators; ſo as the Award be made in 
Writing, ready to be delivered to the Par- 
ties, before the 6th Day of Fanuary then 
next following; and the Arbitrament was 

4 made the — Day = nuary, betwixt the 
Hours of 8 and 9 in the Night; and whe- 
ther the Defendant be bound to perform it, 

| or not, was the Queſtion; and after Argu- 

| ment, the Court held, that it was well e- 

3 nough for the Time, and that the Defen- 

| dant ought to perform it, for it is made be- 

| fore the 6th Day; and altho* it be made in 

| the Night of the 5th Day, it is well; for 
Things done in the Night, where perſonal 
Attendance is not requiſite, are good, and 
the rather, becauſe that an Arbitration is a 
judicial Act. Between Withers and Drew, 

| Cro. Eliz. 6/6. 

| 5. The Arbitrators cannot * their 
Award by Parcels. 1 Rol. Abr. 250. So if 
Two ſubmit all Debts, Treſpaſſes, and other 
Things, ita quod the Award be made be- 
fore ſuch a Day; if the Arbitrators make 

an Award of Debts at one Day, and of. 

Treſpaſſes at another Day, and of other 

Things at another Day, though they are all 

before the Day appointed, yet this is not a 

good Award as to the two laſt Awards, be- 

cauſe they have Power to make but one A- 

ward. 39 H. 6. 12. 

6. But the Arbitrators may at one Day 

conſider one Point, and at another Day 

another, and at a third the third Point; and 
then give one Judgment upon all the —_ ; 
"MN 
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ſo that the Judgment ought to be one, and 
not ſeveral. 1 Rol. Abr. 250. pb 

5. As the Arbitrators are obliged to take 
Notice when their Authority commences, in 
like Manner are they obliged to take Notice 
when it ends; for cannot regularly re- 
ſerve any Thing for their future Judgment, 
when the Time allowed them is expired. 
8. If A. and B. ſubmit to the Award of 
25 & ſo that he makes his Award before the 

th of March, and F. S. accordingly makes 
his Award, that A. pay to B. 30 I. vis. 
10 J. at Michaelmas, 101. at Chriſtmas, and 
10 l. at Lady-day; and if before the ſaid laſt 
Payment, videretur to the ſaid F. & that A. 
was engaged for the ſaid B. in any Debt not 
ſatisfied, that then the ſaid B. ſhould 
unto the ſaid A. fo much Money as the ſaid 
Debt amounted to; this Award is void, be- 
cauſe not final, for Part is reſerved to his 
future Judgment; which an Arbitrator can- 
not do. Between Winch & al and Sanders, 
Cro. Fac. 584. | 

9. But it is ſaid, that if the Award had 
been, that if A. ſhews any Bill of Debt to 
ſuch a Sum, that then this Sum certain ſhall 
be repaid, perhaps it may be a good Award. 
Ibid. . 755 | 
10. If an Award be, that one ſhall pay ſo 
much Money to the other ; and if, it can ap- 
pear that more was due, and due Proof is 
made thereof within one Month, then he 
ſhall pay this alſo; and the Submiſſion was, 
ita quod Arbitrium fiat before ſuch a Day, 
which was before the End of the Month ; 


A, wo PF roof 


> & dom > at * 


it 


f tm TT x, 


| 


- 


” "* © 1 hh | __ 
11. There is a Diſtinction taken where 


the Arbitrators reſerve to themſelves a 
Power within their Time, and over a Mat- 
ter ſubmitted, ,the Award is not final, and 


ſo void: But when the Power goes to a 


Matter not within the Submiſſion, the Power 
is void, and the Award good 


Palm. 110. 
12. There is likewiſe a Diverſity taken 


where the Arbitrator reſerves to himſelf a 


Power, after the Day allowed him to make 
his Award, to do a miniſterial, - and where 
a judicial Act ; the firſt is held to be good, 
but the latter is void. Palm. 146. 

13. If the Award be, that one Party ſhall 
pay 105 J. at ſuch a Day; and if he does 
not pay it at the Day, that he ſhall pay at 
ſuch a Day after 1107. this is a good A- 
ward, for it is but a Penalty for the Non» ' 
payment at the' Day, which was all in the 
Power of the Arbitrators. 1 Rol. Abr. 250. 

14. In like Manner has it been held a 
nos Award, that one ſhall enjoy Lands 

r three Years, rendring to the other 5 J. 


My provided that if he does not pay the 


id Rent, that then the Award, as to the 
Enjoyment of the ſaid Lands, ſhall be void. 


Co. Fac. 423. 


15. If Two ſubmit themſelves to the A- 


| wardof J. S. Ita guad fiat before Michael- 


mas, and the Arbitrators award that one 
ſhall pay 5 J. to the other for ten Load of 


Wood, and award ſeveral other Matters for 


other Things; and after this Award, if he 


that is to pay it, can diſprove, or better 


prove 


it ſeems that this is not a good Award. 1 Ry/. 
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prove the Payment of any of the ſaid Sums 
before them, or any of them, before the ſaid 
Feaſt of Michaelmas, then ſo much as is. 
proved ſhall not be paid at the ſaid Feaſt: This 
is a good Award, for the firſt Part is good; 
and ſo thereby the Authority of the Arbi- 
trators ended; and then a Reference to 
Proof or Diſproof, is meerly void. Between 
Beckwith and Warley, Hob. 218. 

16. As the Arbitrators have but a bare 
Authority, they cannot aſſign their Power 
to another; as if the Condition be to ſtand 
to the Award of J. S. and F. D. and they 

Award that the Party ſhall ſtand to the A- 
ward of F. M this is. not good. 1 Rol. Abr. 

5 And it is ſaid by Hardreſs arguendo, 

that if the Arbitrators award, that Lands in 

f Debate ſhall be meaſured by others in their 

Preſence; that it is void in Law, becauſe 
they cannot give their Power to another. 
Hard. 45. But quere of this laſt Caſe ; and 
note, that by the following Caſes there is a 
plain Diverſity where the Arbitrators award 
a miniſterial, and where a judicial Act to 
be done by a Stranger. | = 
18, For where a miniſterial Act only is to 
be done by a Stranger, it is good; as if an 
Award be, that one ſhall pay 10. to the 
other, and in Surety of Payment he ſhall be 
bound in an Obligation to the other, by the 
Advice of his Counſel; this is good; for it 
is incident and purſuant to the Submiſſion, 
that the Payment ſhould be made ſure, 
which is only a miniſterial AR in the Coun» 
ſel, 1 Rol. Abr. 250. | 
25 19. If 
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1079. If there be an Award that one Party 


ſhall pay 10/. to the other, and that the 
other ſhall make a general Releaſe, as fully 
Co unſel ſhall adviſe; this 
is a good * for the Counſel hereby 
hath not any Power to do a judicial Act, 


but a miniſteriah only; for the Arbitrators 


have directed the Extent of the Releaſe, 


ſcilicet to be general, and the Counſel is to 


make it as ſtrong in Law as he can, Be- 

tween Cater and Hartut, Style 217. | 
20. An Award that one of the Parties 

ſhall pay ſuch Coſts as a Prothonotary ſhall 


tax, is good, and only a miniſterial Act in 


him. 1 Sid. 258. 
21. An Award to pay 20 J. for a Horſe, 


| - . ſhall ſay it is worth ſo much, is ſaid 


good ; and that a miniſterial Act only 
is is referred to 7. & 2 Rol. Rep. 214. But in 
Palm. 147. the Reſolution is contrary, and N 
there it is ſaid to be a judicial Act. 

22. An Award that one of the Parties 
ſhall releaſe all Actions, Oc. ut talis adviſa- 
ret, was adjudged void, becauſe a judicial 
Act was referred to be done. Cro. Eli. 526. 

23. An Award that one Party ſhall leave 
ſo many Trees for Houſe-bore, Sc. as the 
Arbitrators, upon Advice with Counſel at 


the next Aſſizes, ſhould appoint, is not 


good. Adjudged Cro. 25 315. 
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SECT. III. 


Revocation of their Power and 
Authozity, and _ Conſequence 
| thereof, f 


T is expreſly a that a Submiſ- 
ſion to an Arbitration may be re- 
voked, though made irrevocable. by the 
ſtrongeſt Words, ſuch Authorities in their 
own Nature being revocable. Vnyors Caſe, 
8 Co. 81, 82. SEE , 
| 


2. But if the Submiſſion be b 
the Party revokes, he forfeits his 


he muſt likewiſe give Notice of the Revo- - 


cation; for it is a Matter which the Party 
may take Iſſue upon; but if he who revo- 
ked pleads the Revocation, Notice ſhall be 
intended, for it is no Revocation without 
Notice; the Revocation muſt be in Writing, 
if the Submiſſion was by Bond. id. 
3. But if the Submiſſion be by Parol, the 
Party may revoke at Pleaſure, and he for- 
feits nothing; ex nuda Submi ſſiune non oritur 
Actio; but he muſt in this Caſe likewiſe 
give Notice of the Revocation, tho” it need 
-not be in Writing, and the Notice muſt be 
to the Arbitrators themſelves. Ibid. 1 Si4.281. 
4. If the Submiſſion be made a Rule of 
Court, purſuant to the Act of Parliament, if 
either of the Parties revokes, the Court will 
grant- an Attachment, though before that 
Statute it was doubred, whether the could 
| cou 
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could grant an Attachment in ſuch Caſe, as 
f by 1 Sid. 452, 483. | 

If a Feme Sole ſubmits to an Award, 
= before the Award made takes a Huſ- 
band, this is a Revocation of the Submiſhon. 

E. Fon. 388. 


SECT. Iv. 


2 the Umpire, and when 
bis Authozity commences. 


I. A* Umpire is a Perſon appointed to 
j determine the Matters in *Contro- 
verſy, upon the Diſagreement of the Arbi- 
6. trators; and he is ſometimes named in the 
7 Submiſſion by the Parties themſelves, and ' 
ſometimes the Arbitrators have Power to 
name him; he muſt regularly follow the 
- | fame Directions in making his Umpirage, 
k 2 the Arbitrators do in making their A- 
wa 
- 2. If two Men ſubmit themſelves for all 
- Matters, Oc. to the Award of certain Arbi- 
r trators, to be made before a certain Day; 
e and if they do not make any Award before 
d the Day, that then they ſubmit to the Ordi- 
e nance and Judgment of Ah If the Arbi- 
| trators . an Thou of Part of the Things 
f | ſubmitted, and of Part not, the Umpire 
if cannot make any Award of this Part of 
I! which the Arbitrators have made no Award ; 
t | becauſe he hath no Power given, but if the 
t Arbitrators make no Award. 39 H. 6. to. 
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3. But if the Submiſſion be, that if the 
Arbitrators make no Award of the Pre- 
miſſes, or of any Parcel thereof, that then 
the Umpire ſhall have Power to make an in- 
tire Award, or of the Parcel which remains, 
as the Caſe is; in this Caſe the Arbitra- 
tors may make an Award of Parcel, and 
the Umpire of the Reſidue, becauſe this is 
expreſly ordained 39 H. 6. 11.6. 

4 If the Condition of an Obligation be, 
that whereas 4. and his Son, of the one 
Part, c. have ſubmitted to the Award 
B. and C. ita quod, Ec. before the 1ſt o 
May; and if they make none, to the Award 

of ſuch Umpire as they ſhould chuſe, to be 
made before the 1ſt of June; and the Arbi- 
trators make no Award, but chuſe an Um- 
pire who makes an Award; but quoad the 
Son awards nothing; this is a void Award; 
for though the Ita quod be in the Clauſe re- 
ferring to the Arbitrators, and the Award is tc 
made by the Umpire, yet the [ta quod, by 
_ Conſtruction, relates as well to the Umpire 
as Arbitrators. Between Bean and Newbury, 
adjudged 1 Lev. 139. op | 
F. But what is chiefly to be regarded with 
Reſpect to the Umpire is, that he commence 
upon his Office on a proper Time, that is, if 
he be to be named by the Arbitrators, that 
they do' not appoint him till the Time al- 
lowed themſelves be expired; or if he be 
already named by the Parties, that he do not 
enter on his Office before the Time allowed 
the Arbitrators be expired, by Reaſon of 
the Inconvenience of having a concurrent 
Juriſdiction; and as this Matter has occa- 
ſioned 
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fioned ſome nice Reſolutions, as well as ſuch 
as are not eaſily to be reconciled, I have ſer 
down all the Caſes to be met with on this 
Subject. WO 
6. If a Submiſſion be to the Award of 
certain Arbitrators, and if they cannot agree, 
or are not ready to deliver their Award in 
Writing before the rſt of May, then the 
Submiſſion is made to J. S. to be the Um- 
pire, to be made before a certain Day after; 
if the Arbitrators do not treat of the Mat- 
ter, ſo that there is no Diſagreement be- 
tween them, yet if they do not make any 
Award before the Day, the Umpire may 
make an Award upon this Submiſſion, for 
the Words, And if tbey cannot agree, are not 
to be taken literally, but as if they had been, 
if they do not agree upon any Award. 1 Rol. 
Ar. 261. | 
7. If the Condition of an Obligation be, 
to ſtand to the Agreement or Award of A. 
and B. being Arbitrators choſen for that 
Purpoſe, to end a Controverſy between the 
ſaid Obligor and Obligee, and J. S. being 
Umpire for both Parties, Oc. in this Caſe, 
if A. and B. who are the Arbitrators, make 
an Award without F. & this is a good A- 
ward; for though the Words are in a Man- 
ner Prima facie» uncertain, yet becauſe the 
common Uſage is to limit an Umpire to 
make an End, if the Arbitrators cannot, it 
ſhall be ſo interpreted; and that the Words 
S. being Umpire, ſhall be taken as an Af- 
rmative per ſe, that he is an Umpire. 1 Rol. 


Abr. 261, 262. 
5 G 3 8. But 
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8. But if a Submiſſion be to Four, and to 
the Umpirage of F. & the Four and 7. . 
may join in making of an Award; otherwiſe 
if their Power had been divided in the Sub- 


miſſion; as if it had been to the Four, and 


if they could not agree, then to F. 5. 
1 Bulft. 184. | e | 
9. If a Submiſſion be to ſtand to the A- 
ward of certain Arbitrators, and that if they 
difagree, then to the Umpirage of F. & #4 


guod the Award or Umpirage are made be- 


fore the 1ſt of May; in this Caſe the Umpire 


cannot make any Award till a Diſagreement 


made by the Arbitrators; and the Arbirra- 
rors have Time to make the Award at any 
Time before the ſaid Day; and ſo no Time 
is limited for the Umpire, and fo his Power 
meerly void. 1 Rol. Abr. 261. | 

10. In Debt upon an Obligation, condi» 


tioned to perform an Award, ſo that it be 


made at or before the Feaſt of St. Michael P 


andi if they made none, then to perform the 


Umpirage of J. S. fo that it de made at or 


before the ſame Feaſt of St. Michael: The 


Defendant pleads, that the Arbitrators made 
no Award, and that the Umpire made no 


Umpirage: The Plaintiff replies, that the Ar- 


bitrators made no Award, but that the Umpire 


made an Umpirage; and ſets it forth, and 
aſſigns a Breach, to which the Defendant de- 
murred; and it was held by Kelynge, Tviſden, 


and Rainsford, ( Moreton doubting) that the 
Submiſſion ro the Umpire was void ; but if 
the Submiſſion had been to Arbitrators, 
and if they had made none, then to ſuch an 

"FN Umpire 
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Umpire as they ſnould name, it might have 
been good; for by their Election of an Um- 
pire, they had waived the Submiſſion to 
themſelves; but as this Caſe is, if the Ar- 
bitrators had made one Award, and the 
Umpire another, which of them ſhould have 
been performed ? Between Copping and Har- 
riard, 1 Lev. 285. | A 2 

11. In the ſame Caſe reported in 2 Saund: 


132. it is held by all the Court (except 


Twiſden) that if Plaintiff had averred, 
that the Arbitrators non Potuerum, or that it 
was impoſſible, one of the Arbitrators dying, 


Sc. or if he had ſhewed that they diſ- 


agreed, and declared would meddle no 
e the Award made by the Umpire had 


12. If the Condition of an Obligation be, 
to ſtand to the Award of 7 S. and 7. D. fo 
as the Award be made and delivered to mor- 
row; and if they cannot then agree, then to 
ſtand to the Umpirage of 7. N ſo he 


makes and delivers his Umpirage to morrow; 


or next Day after that; in this Caſe, though 
it be alledged that the Arbitrators could 
not agree upon any Award, and that they 
Denegaſſent and deſeruiſſent to make any A- 
ward; yet the Umpire cannot make his Um- 
pirage upon the Morrow; for that although 
the Arbitrators could not agree, and though 


they have deſerted it, and denied, yet at any 


Time after, during the ſaid Day, they might 
have made an Award; and the Words are, 
If they cannot then agree, by which is in- 
tended all the Day, till the laſt Moment 


thereof; and this is a Condition preeedent* 
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to the Power of the Umpire, which extends 
to all the Day; and no Act of the Arbitra- 
tor can haſten this beyond the Power; and 


if the Arbitrators and Umpire ſhould have 
Power at the ſame Time, and both ſhould 
make two ſeveral Awards, this would bring 
great Doubt and Confuſion to the Court, 


Which of them would be good. 1 Rol. Abr. 
262. | ; | | 

13. But in 2 Jones 168. the ſame Point 
coming in Queſtion, the Court there held, 
that if the Arbitrators, upon ſuch Submiſ- 


ſion, make an Award, it ſhall be good; but 


if not, then the Award of the Umpire ſhall 
ſtand, and there is no Confuſion in the Con- 
currence of Authority; for the Umpire hath 


not an abſolute concurring Authority, but 
conditionally only, if the Arbitrators do not 


make an Award. | 
14. But by the above Caſes, and by the 
expreſs Authority of my Lord Holt, who 
{ays poſitively in 1 Sajk. 12. that if the Um- 
pire be named in the Submiſſion, he cannot 
make his Umpirage before the Time given 
to the Arbitrators to make their Award in 
be expired; it ſeems the better Opinion, 
that the Umpire can have no Power till the 
Time allowed the Arbitrators be expired, 
eſpecially if he be named in the Submiſſion 
by the Parties; but if the Arbitrators have 
Power to name him, it may be otherwiſe, 


as appears by the following Caſes. 


15. If Two ſubmit themſelves to Two 
others, with a Clauſe, nevertheleſs if they 
do not end it within ten Days, they ſhall 


nominate another that ſhall end it within 


the 
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the ten Days; by which they appoint an- 


other, who makes an Award within the ten 


Days; this is good, becauſe it is the Ap- 
pointment of the Parties, and their ſpecial 

eement; and by making the Umpire, 
the Authority of the Arbitrator determines. 
Codb. 241. S. P. agreed by the whole Court. 
I Sid. 428. | | _ 
16. If A. and B. ſubmit themſelves, by 
Condition of an Obligation, to the Award 
of 7: S. ita quod the Award be made fer; 
or before the laſt Day of May next enſuing; 


and if he does not make any Award ſuper, 


or before the ſaid laſt Day of May; then if 
they ſtand to the Award of ſuch Perſon, 


who ſhall be elected by the Arbitrator to be 


Umpire, to be made before the tenth Day 
of June after; in this Caſe, if the laſt 
Day of May the Arbitrator, not having 
made any Award, elects an Umpire, who 
makes his Umpirage before the tenth Day of 
June, this is a good Umpirage; for though 


the Arbitrator had all the laſt Day of May 


to make his Award; yet he 99 the ſame 
Day elet an Umpire, when he perceived 
that he could not make any Award himſelf; 
and when it appears after that he relinquiſh- 
ed, and did not make any Award after na- 
ming the Umpire. 1 Rol. Abr. 262. $. P. ad- 
judged Cro. Car. 263. and the ſame Point ci- 
ted, and agreed by the Court. 2 Saund. 133. 
17. The ſame Point is likewiſe reſolved 
in Raym. 206. and by two Judges it is there 
held, that notwithſtanding the Umpire can- 
not make his Umpirage the ſaid laſt Day of 
May, for the Power of the Arbitrator is not 
extin- 
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extinguiſhed by his chafing an Umpire. 
1 Lntw. 544. SP. 
18. A Submiſſion was to two, ſo as they 
made their Award on or before the 29th of 
ye and if they made no Award, chuſe an 
mpire ; they choſe an Umpire on the 29th ; 
and Exception was taken that they had the 
whole 29th to make their Award. Et per 
Holt, Chief Juſtice, if there be a Submiſſion 
to two, ſo as they make their Award before 
Midſummer, and if they cannot a then 
to ſuch Umpire as they ſhall chuſe, ſo as he 
make his Umpirage before Midſummer, and 
an Umpire is choſe accordingly ; this is good, 
and fo will his Umpirage be, if made; be- 
cauſe the Arbitrators had determined their 
Power before, by chuſing an Umpire. Byt 
he ſaid, that if rhe Umpire be named in the 
Submiſſion, he cannot make his Umpirage 
before the Time given the Arbitrators to 
make their Award in be expired. Between 
Mitchell and Harris, 1 Salk. 11. 

19. But my Lord Holt ſeems to be of an- 
other Opinion in the Caſe of Reynolds and 
Gray, 1 Salk. 1o. where he expreſly ſays, 
That if Arbitrators chuſe an Umpire before 

the Time allowed them is expired, tis ipſo 
fas void, though they abſolutely reſolve to 
make no Award themſelves. W ö 

20. And there is a Caſe which ſeems to 
favour this laſt Opinion; where in Debt up- 
on a Bond to perform an Award, ſo that it 
be made before, or upon the 22d Day of 
December, or to chooſe an Umpire upon a 
Breach aſſigned, an Exception was taken 
that there was no good Award, _ - 

rbi- 
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Arbitrators were to make it before, or upon 


the 22d Day of December; and if they 


could 

not agree, to chooſe an Umpire, and the A- 
ward ſet forth was made by an Umpire cho- 
fen after the 22d Day of December, which 
the Arbitrators had not Power by the Sub- 
miſſion to chooſe; ſed non allocatur, becauſe 

might have made their Award upon the 


22d Day of December, and therefore could 
not chooſe an Umpire till afterwards, for 


their Power was determined only as to the 
making an Award. Between Adams and 
Adams, 2 Mod. 168. 

231. If the Condition of an Obligation be 
to ſtand to the Award of A. and B. ſo as the 
faid Award be made before ſuch a Day, and 
if they make no Award, then to ſtand to 
the Award of ſuch Umpire as the faid A. 
and B. ſhall nominate, ſo as the ſaid Umpire 
do make his Umpirage before another Day, 
and the Arbitrators before the firſt Day 
make no Award, but afterwards name C. to 
be Umpire, who thereupon immediately re- 
fuſes, and the Arbitrators afterwards nomi- 
nate D. who before the laſt Day makes an 


Award; this is a good Award; for the No- 


mination of C. to be Umpire, did not make 
him fo, but when he refuſed, it amounted 
to no more than a bare Propoſal to him; and 


the Form of Pleading always is ſuſcepto ſuper 


ſe onere Arbitri, ſo that it is the Acceptance 
makes him Umpire. Hill. 1 & 2 Will. & 


| Mar. between Tryppit and Eyres, 2 Vent. 113, 


114. Adjudged by Powel, Rokeby and Len- 
tris, contra Polexfin, Chief Juſtice; who 
held, that C. might have proceeded notwith- 
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ſtanding his Refuſal, and there could not be 


two concurrent Juriſdictions in ſeveral Per- 


ſons. But ſee the following Caſe, which 
ſeems contra. bs 
22. A Motion was made for an Attach- 
ment, for not performing an Umpirage of 
H. choſen by Arbitrators, who were appoint- 
ed by Rule of Court; and it was held by 
Holt, Chief Juſtice, That if Arbitrators 
chuſe an Umpire before the Time allowed 
them for their Award is expired, tis ipſo 
facts void, though they abſolutely reſolve to 
make no Award themſelves; and that when 
their Time is expired, if the Arbitrators chuſe 
one, their Authority is executed, and they 
cannot revoke or chuſe again, though the 
Perſon elect refuſe to accept; aliter, if they 


chuſe their Umpire upon Condition that he 


does accept the Umpirage, for then he is 
not Umpire unleſs he does accept it: But 
Rookesby doubted whether an expreſs Con- 
dition would make a Difference, becauſe it 

ſeemed to be implied. 1 Salk. 70. 
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© HAD Eee + 
Of the Award, 


N Award or Arbitrament is the Sen- 
rence, or the Decree pronounced by 
the Arbitrators, and publiſhed when they 
have heard all Parties. TS | 
There are five Things incident to every 
Award or Arbitrament, viz. 1. Matter of 
Submiſſion. 2. The Submiſſion. 3. Parties 
to the Submiſſion. 4. The Arbitrators. 
5. The Making and Delivery of the Award. 
And though we have treated of the four firſt 
of theſe in the foregoing Chapters, yet as 
there are many Things relating to them 
which interfere with the Award, and for 
which the Award has been held yoid, it was 
neceſſary, for Method ſake, to reſerve them 
for this Chapter, that by ranging them un- 
der the following Sections, any Perſon may 
the more readily find for what Cauſes Awards 
have been held void, and what Exceptions 
have been taken, though difallowed. 
And as our Courts have lately been more 
liberal in their Conſtructions of Awards, in 
expounding them according to the Intent of 
the Arbitrators, than formerly, I have, as 
near as poſſible, ſer down the Caſes accord- 
ing to the Series of Time in which they were 
reſolved. 5 


Se. I, 
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Seck. I. Awards muſt be made ac⸗ 
coꝛding to the Submiſſion, with re- | 
ſpect to the Things ſubmiteted. | 


Sea. II. Awards mult be made ac- 
cozding to the Submiſſion, with 
reſpect to the Perſons. 


Sea. III. Awards mult be madeac- 
cozding to the Submiſſion, with | 
reſpect to the Making, Digning 
and Sealing, Delivering, and other 
Circumſtances. 


- Sea. IV. An Award ought. to be 
certain. 


Se. V. That it be final, fo as to 
make an End of the Watters in 
Controverſy, 


Sea. VI. An Award mul appoint 
the doing of 1 Beneficial 
to each Party, 


Sect. VII. The Thing awarded to 
be done, muſt be reaſonable, * 
and lawful. 


* , 


oy 


Sect. IX. 
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Adee, VIII. Awards void in Part, 
d good fo2 tie reſf, and void in 
Part. void foz the Whole, 


Sect. IX. Concerning the Perkfoz- 
mance of the Award, 


Sec. Xx. Pꝛetedents of different 
Kinds of Awards. 


SRU 


Awards muſt be made accoꝛding to 
the Snbmillion, with reſpect to 
the Things ſubinitted. 


1. T* was always a Rule to expound Awards 
according to the Intent of the Arbitra- 

tors, and not literally. 10 Co. 57. 
2. But though this Rule ſeems to be as 


well eſtabliſhed as any relating to Awards, 


yet great Difficulties and Doubts have ariſen 


upon finding out the Intent of the Arbitra- 


tors; and in former Times it was held to be 


ſtrictly neceſſary, that the Words of the Ar- 
bitrators be conſonant to Law; that is, 


9” 


21 E. 4. 39. b. 


with reſpect to the Award and Submiſſion, | 


that neither the Matter nor Words in the 
one, differ from thoſe in the other. 

3. And it. hath been reſolved, that an 

Averment fhall not be allowed to ſhew the 
Intent of the Arbitrators, if it be not ex- 


preſſed 
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a preſſed in the Award, either directly or by 
4 Words tantamount. Dyer 242. 
4. But in later Times I cannot find that 
our Courts have been ſo ſtrict in tying up 
the Arbitrators, and obliging them in all 
Particulars to make the Award agree with the 
Submiſſion; on the contrary, the Tenor of 
our more modern Reſolutions ſhew, that an 
Agreement in Subſtance is ſufficient ; and ſo 
| | farare the Niceties and Difficulties, which at- 
tended this Matter, remedied, that it is now 
a ſtated Rule, That in all Awards that are 
ſaid to be de & ſup. Premiſſ. that if the Words 
uſed in them be in their own Nature more com- 
prebenſive, and ſo extenſive to Things not with- 
in the Submiſſion, yet they ſhall be intended 
that there was no other / Matter between the 
Parties for them ts lay bold on, but what was 
ſubmitted, if the contrary be not ſhewn. 50 - 
e converſo, if the Words are more narrow, and " 
lieſs comprehenſive, than to take in all the Mat. | 
ter of Submiſſion, yet it ſhall be intended that 


—— 
93 


no more was in Controverſy, than what the 
Words naturally comprehend, if the contrary be 
not likewiſe ſhewn. | 


5. If the Condition of an Obligation be, 
to perform an Award between the Parties of l 
ſuch and ſuch Things, if the Arbitrators a- c 
ward a Thing to be done meerly out of the 1 
Submiſſion, he is not bound to perform it. t 
8 H. 6. 18. bo ] 

6. If one be choſen to make an Award up- 
on one Thing, and he makes it upon ano- 
ther, the Arbitrament is void; as if the Sub- \ 
miſſion be of all Things in Variance * 0 

i l 
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the Parties, and the Award is of Things 
not in Variance. Plow. 396. 
6. If the Submiſſion be of the Right and 
| Intereſt of the Land, and the Award is con- 
cerning the Profits only of the Land ; or if 
the Submiſſion be of the Manor of D. and 
the Award is made of the Manor of S. it is 
not good. Dyer 242. 4 
7. If the Submiſſion be of all Actions, the 
Arbitrators cannot make an Award of ſuch 
Things of which the Parties have only Cauſe 


—_—_ — 9 —B 2 


2 * 


7 of Action, becauſe it is not within the Sub- 
) miſſion. 36 H. 6. 11. b. Co. Lit. 285. 
- 8. But it is otherwiſe if the Submiſſion is 
- of all Actions and Quarrels. Videm. 
/ 9. The moſt general and extenſive Word 
e which can be uſed, is the Word Demands; 
therefore if there is a Submiſſion of all De- 
0 mands, the Arbitrators may make an Award 
d of all Matters concerning the Titie of Land, 
— Sc. Keilw. 99. 13 7 
t 10. Upon a Submiſſion of all Differences 
e only, or of all Injuries, Quære of what Things 
e may the Arbitrators make their Award; and 
ſee Style 170. 3 Bulſt. 311. | 
„ 11. There was a Submiſſion to Arbitrament 
H by the Husband, for all Controverſies con- 
= cerning Money laid out for the Wife, at her 
E Requeſt, and the Arbitrators awarded, That 


. the Husband ſhall pay 340 J. for all Sums 
laid out for the Feme, (omitting at her Re- 
)- queſt) and the Court held, that this being 


- for more than was ſubmitted, that the A- 

J- ward was void. Between H#aters and Bridges, . 
t NF Cro. T ac. 639, 640. 535 

ie | 


H 12. If : 


———— It 
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paying to the other 20 J. yearly, if the Rent 
OG 
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12. If there be a Controverſy between 


the Parſon and Pariſhioners, whether Tithes 


ſhould be paid in Specie or not, and they re- 
citing the {aid Controverſy, ſubmit 
ſelves to the Award of J. K for all Matters, 
as well Spiritual as T „from the Be- 
ginning of the World to the preſent Day; 
and the Arbitrator awards, That the P 
ſhall have 7 /. for the Tithes due before the 
Submiſſion, and that the Pariſhioners ſhall 
pay 4 J. per Aunum for the Tithes which ſhall 
w due after; this is a good Award, for 


gro 
the Right of the Tithes was in Queſtion, 
and by theſe Words ſubmitted to Arbitra- 


ment, as well as the Poſſeſſion of them. 
1 Rol. Abr. 246. Ns 

13. If A and B. fubmit themſelves to the 
Award of J. & touching a Suit depending 


| berween them in an Ejedtione Firme, F. S. 


upon this Submiſſion, cannot make an A- 
ward of the Land for which the Action is 
brought. 1 Rol. Abr. 246. „ 

14. If the Submiſſion be of a Term for 
Years, and all thereupon depending, and 
the Award is, That one ſhall pay to the other 
to I. for the Rent that ſhall become due up- 
on this Term at Michaelmas next enſuing ; 


this is no good Award, for the Rent is not 


within the Submiſſion, in as much as the 


Rent may be extinct by Surrender, Eviction, 


doc. before Michaelmas. 1 Rol. Abr. 242. 
n 

15. But if the Condition of an Obligation 
be, to ſtand to the Award of J. & and he 
awards, That one ſhall enjoy a certain Houſe, 
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is not paid, the Condition is broke. Cro. Blix. 


211. Trin. 32 Eliz. 
16. So if an Award be, that A, ſhall make 


a Leaſe to B. and that for this Leaſe B. _ 


to A. a certain Sum yearly; this is 
good Award.” Moor 3. Pl. 8. | 
Note, That from the above Caſes it ap- 
22 that regularly 
all * — the Submiſſion, with 
reſpect to the Things ſubmitted, eſpecially 
if there be Mention made of the Matters in 
Controverſy, and the Submiſſion be condi-/ 


tional, or ſo that it be made of all the Pre- 


miſſes; for where in ſuch a Submiſſion a 
Marter is particularly mentioned, it muſt be 
particularly determined. V;de Hard. 45. and 


vide $8. 9. of this Chapter, where Awards 


may be void for Part, and good for the reſt, 
And though it be held neceſſary in moſt 


Caſes, that _ particularly mentioned, 


ſhould 'be particularly determined, and that 


no Award ſhould be made of Things not 
mentioned in the Submiſſion; yet the Arbi- 


trators may make an Award of Things which 
depend on the Principal, that is, of ſuch 
Things which have a Relation or Dependance 
on the Things contained in the Submiſſion, 
though not expreſſed therein. 

17. As if the Submiſſion be of the Title 
and Poſſeſſion of Land, the Arbitrators may 
make an Award of the Evidences and Char- 
ters concerning the Land. 8 H. 6. 18:5. 


18. So if there be a Submiſſion of all Debts, 


the Arbitrators may award a Releaſe of all 
Bonds, Judgments, Executions and Extents ; 
for, as the Submiſſion the Arbitraters 


3 have 


the Award muſt agree 


59 
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have Power to make an Award —_— | 
the Debts themſelves, ſo ex conſe | 
have Power to award a Releaſe 57 th = . 
cialties, Judgments, Sc. by which the 
Debts are due. Trin. 22 Car. 2. between 
Roberts and Marriot, 2 Sand. 190. 

And in the following Caſes, though the 
Rule was admitted, that the Award ſbould be 
made according to the Submiſſion, with reſpe# 

to the Things ſubmitted ; yet the Awards 
made in them have been by Conſtruction 
held to be good. 

19. As, if the Submiſſion be of all Matters 
between the Parties, and the Award is made 
of all præter one Obligation, and of this the 
Award is, that' it ſhall ſtand, this is a good 
Award of all, for he is not bound to diſ- 
charge this without Cauſe, and it ſhall be 
intended there was no Cauſe. Hill. 14 
Fac. 1. between Berry and Penrin, in Cam 

Scac* Cro. Fac 400. 

20. If A. and B. ſubmit all Controverſies 
of Wood and Underwoods, and all Quarrels 
and Suits between them, ita quod, Se. and 
the Award is, That A. ſhall have. the Un- 
derwoods, and that he ſhall pay to B. 50 J. 
and ſays nothing of the Woods, but awards 
further, That all manner of Actions, Quar- 
rels, Sc. between them, ſhall ceaſe; this is 
2 good Award of all, becauſe the Beginning 
of the Award was, We do award of the Pre- 
miſſes, and alſo the Award is of Actions, 
Sc. Mich. 5 Fac. 1. between Humfry and 


Wiburn, 1 Rot. Abr. 25). 
21. If a maar be of all Controver- 


fies, Doubts, Cc. had, made, moved or 
ſitirred 
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ſtirred between the Parties, from the Begin- 
- ning of the World until the Day of the 
Date of the. Bond, and the Arbitrators a- 
ward that one ſhall pay 10 J. to the other, 
which appears, by his Confeſſion, that he 
hath received; and if it ſhall appear within 
one Month, and due Proof thereof ſhall be 
made, that he hath received more than this, 
which he hath ſo confeſſed, then he ſhall 
pay that alſo; though this laſt Part be void, 
yet the Award is good; though it was ob- 
jected, that all Daubts are referred, and the 
Condition is jta quod fiat de Premiſſis, and ſo 
they have not made an end of all Doubts; 
for it appears, that the Arbitrators doubted - 
of this, whether more” was due or not: 'But 
per Cur” adjudged good, becauſe it is not 
averred that this was a Doubt maved or ſtir- 
red between the Parties at the Time of the 
Submiſſion ; for perhaps this Doubt aroſe be- 
tween the Arbitrators after the Submiſſion, 
and it ſhall not be intended without an A- 
verment, that this was a Doubt at the Time 
of the Submiſſion; and this was made in ma- 
Jjorem Cantelam by the Arbitrators. 9 Car. 1. 
1 Rol. Abr. 257. Th 

22. If the Arbitrators reciting, That where- 
as there were ſeveral Differences between 
the Plaintiff and the Defendant, concerning 
a Houſe and divers Elms, and Arrears of 
Rent; they, to make a. final End of all, 
award the Defendant to pay to the Plain- 
tiff 45. for all the ſaid Arrears of Rent; 
this is a good Award; for either it ſhall be 
intended that the other Matters were other- 


wiſe determined, or, when the Award ſays, 
FO H 3 to 


| 
| 
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. 4th of May, to the Award of 
Arbitrium fiat de Promi ſſis, 
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to end all Differences, it ſhall be intended 
that the 4 J was given in Satisfaction of all. 
Between Hopper and Hacbhet, 16 Car. 2. 1 Lev. 
133. See Hard. 399. where this Point is 
doubted. 

23. If two ſubmit all Controveries the 
„. ita quod 
7. F. makes 
of all Controverſies 
h here he hath 


an Award de Premiſſis 
till the 1ſt of May, 


not made any Award for Part of the Time 


ſubmitted, bur the Award. is ſhorter, yet be- 


cauſe it is made de Premi ſis, it ſball not be in- 


tended that there were any mean Contro- 


verſies between them, between , the 1ſt of 


May and the 4th of Aſay, unleſs this be 
ſhewn of the other Part, and therefore the 


Award is good enough. 1 Rol. Abr. 25). 


8 was held formerly, that the Awarding a 
. not mentioned in the Submiſſion, in 
isfaction of a Treſpaſs, Se, ſubmit, 
— not 
24. As where an Award was, That one 
ſhould give his Horſe in Satisſuction, Er. it 


Vas held, that the Party was not bound to 


perform "It; becauſe it was out of the Sub- 
miſſion, for he may as well award him to 
give his Gown, or other collateral Matter; 
but Money is Menſura rerum, and therefore 


may be awarded to be paid in Satisfaction of 
any Thing. 9 E. 4. 


44- 

25. If rwo ſubmit to'the Award of 7. S. 
of all Matters between them till the Submiſ- 
ſion, and then each of them promiſes the 
other to perform the Award, and J. &. a- 


Wards, Whereas one was bound in an Obli- 


gation 
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the Submiſſion, and before the Award) that 

the Obligee 
to the 2 in full Satisfaction of all Mat- 
ters between them, (and awards further in 
ſuch Manner, that all was good, if the afore- 
aid Award was good) though this Obliga- 


Hon be out of the Submiſſion, yet heis bound 


To perform it, becauſe, ir 2 — 
Satisfaction of Matters contained within the 
Submiſſion; as a Horſe or Money may be 
given in Satisfaction, though they are not 
within the Submiſſion: Adjudged x5 Fac. 1. 
1 Rol. Abr. 243. but the Reporter makes a 
Q#ere of this, and ſays, That this is a Thing 
in Action between them, and out of the 
Submiſhon, and ſo not like the Caſe of the 
Horſe, unleſs the Horſe was in Diſpute be- 
tween them after the Submiſſion, 
26, There are Variety of Caſes in the old 
Books, where it has been held, that an Award 
of a collateral Thing in Satisfaction is not good, 
but the Reaſon in thoſe Caſes, is not becauſe 
the Thing awarded was not mentioned in the 
Submiſſion, (for of this there is no Doubt 
now) but becauſe the Party had no Remedy 
to enforce the Performance of the Award ; 
neither could the Defendant plead it barely 
to any Action brought, ne, wa pleading a 
Performance likewiſe. 17 E. 4. 8. 4. Keil. 
121. 9 Co. 79. 
2. But the Law ſeems to be held other- 


wiſe now, and that an Arbitrament is a good 
Plea, whether it be of Money, or a collate- 


ral Thing, as a Hat or a Horſe; and the 
Reaſon is, becauſe the Submiſſion is a mu- 
H 4 tual 


on to the other (which was made after 
ſhould deliver up the Obligation 


— 
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tual Promiſe, upon which an Action lies; 


and Performance need not be averred in 


either Caſe, for the Remedy is alike, as ap- 
pears by the following Caſe. * 
28. 'The Plaintiff broug 


. * 


Treſpaſs for an Aſſault, Battery and Wound- 


ing; and the Defendant, as to the Vi & 


Armis, pleads Not guilty, and as to the Re- 
ſidue pleads an Award made, viz. That the 
Defendant ſnhould provide two Fow!ls at his 
Manſion-Houſe in Old Bedlam in London, to 
be eat by the Plaintiff and his Friends, Oc. 
in Satisfaction of the ſaid Treſpaſs, Sc. 
And it was bljeed, among other Things, 


That this was not a good Bar without Exe- 


cution, becauſe it was of a collateral Thing, 
of which the Plaintiff could not have an 


Action; yet the Court held, that as a Sub- 


miſſion mutual, though not by Bond, was of 
late reſolved to be an aQual Promiſe of Per- 
formance, it need not be averred executed, 


becauſe the Party had a Remedy for the 
Thing awarded; and the Plea was held 


good. Between Boiſſoe and Baily, Trin. 3 Ann. 
6 Mod. 221, 222. 1 Salk. 6. S. C. where 
it is ſaid, that Powe), Juſtice, was of a con- 
trary Opinion. Se the laſt Section of this 


Chapter. 
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SECT. IL 


Awards muft be made accoꝛding to 
the Submiſſion, with n. to 
the Perſons, : 


A by the forego ng Section it appears, 
that it is _— neceſſary that the 
Award ſhould be made according to the Sub- 
miſſion, with reſpe& to the Things ſubmit- 
ted; ſo in this SeQion it will appear to be 
, that the Award be made accord- 
ing to the Submiſſion, with reſpec to the 
Perſons any way concerned; and herein it 
vill be moſt proper, for Method ſake, to 


conſider : 


L The Perſons actually named in 
the Submiſſion, and how the 


Award is to be made as to 


them, 
II. When Copartners and others 


ſubmit, not only foz themlelves, 
(_ but likewiſe fo; others, oz foz 


others barely, how the Award is 


to be made. 


III, How far an Award, which ap- 


points the doing of a Thing by a 
Stranger, oz a Perſon not named 


in the udmiſſion, is good 02 not. 
| IV. How 
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IV. How far an Award, which 45 
points the doing of a Thing to a 
Stranger, bz good 02 not. 


V. Dow the Award muff be made 
acco2ding to the Submiſſion, 
where there are ſeveral Arbitra⸗ 
toꝛs. 


eſt. As to the Perſons adualiy named in the 
Submiſſion, and how the Amara is to be made 
as to them. | 


4. T* three Perſons, ſlices A. B. and C. 
of the one Part, and D. of the other 
Part, ſubmit themſelves to the Award of 
S. Ita quod, Sc. and he makes an Award 
etween A. and B. of the one Part, and D. 
of the other Part, and makes no Award be- 
tween C and D. this is not good, becauſe 
the Submiſſion is conditional, and it is re- 
cited in the Submiſſion, that there were di- 
vers Controverſies between them all. 14 
Car. 1. 1 Rol. Abr. 261. 
2. But if A. and B. of the one Part, and 


C of the other Part, ſubmit themſelves to 


the Award of F. S. of all Matters between 
them, F. S. may make an Award of any 
Matter tween A. only and C. though B. 


| hath nothing to do therewith, for the 


Submiſſion ſhall be taken diſtributively, 9 
Car. 1. 1 Rol. Abr. 246. But Note, That 
it does not appear that the Submiffion was 
conditional in this Caſe, as it was in the 


precedent. 3. If 


ES CVHB DSK Gotore< wu two 


ol: x 
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we ww Þ_ 


o_ 4 * * 
44 ; 


3. If A. and B. of the one Part, ad e 
of the other Part, ſubmit to the Award of 
& who awards that B. ſhall pay a certain 
of Money unto C. in Satisfaction of all 
Differences between A. and B. of the one 
Part, and C. of the other Part; this is a 
void Award as to A. and he is not concern- 
ed therein, for the paid by one can 
be no Satisfaction for the other. Mich. 1655. 
between Morden and Hart, Style 471. 
4 In Debt upon an Obligation condition- 
ed, That whereas the Defendant, by him- 
felf and his Son, had ſubmitted to the A- 
ward of A. B. to perform it, ſo that the 
Award be ready, Sc. before the 1ſt of May, 
and if they made none, to ſuch Umpire as 
they ſhould chuſe to be made the firſt of 
. the Defendant Pleads no Award nor 
mpirage; the Plaintiff confeſſes no Award 
by the Arbitrators, but ſays, That the Um- 


pire awarded the Plaintiff to ſeal to the De- 


fendant three Obligations, and the Defen- 
dant to pay to the Plaintiff 100 /. which he 
had not . upon a Demurrer, one of 
the Exceptions (and for which the Award 


was held void) was, That nothing is award- | 


ed as to the Son, and it ought to be to every 


one for ſome Part, or elſe tis void in the 
Whole. Mich. 16 Car. 2. between Bean and 


Newbury, 1 Lev. 139, 140. | 

F. But it is clear, that if there be three 

or more Parties, and the Submiſſion is, ſo 

that the Award be made between them, or 

any of them, the Arbitrators may make, an 

Award between any two of them, without 
hs mention- 
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mentioning any Thing concerning the others. 
See 10 Co. Osborne's aſe. 


\ , 


9 


6. So where the Defendant and his Wife 
ſubmitted on one Part, and the Plaintiff 
on the other, ſo that the Award be made be- 
twixt them, or any of them, it was held, That 
the Award made in this Caſe was good, tho' 
no Mention was made at all of the Wife. 
Hard. 399. 5 

7. If the Father and Son (the Son being 
an Inſant) ſubmit to an Award (admitting 


the Submiſſion of an Infant, or of his Father 


on his Behalf, is void) yet the Submiſfion 


quad the Father is good, and the Arbitra- 


tors may make an Award guoad him and the 


other Party alone. 3 Lev. 17. 
2dly, Mben Copartners and others ſubmit, 


not only for themſelves, but likewiſe for others, 


or for others barely, bow the Award is to be 
made. | | 


1. Though one Perſon may ſubmit for an- 
other, or one Copartner may (as is frequent) 
ſubmit for himſelf and other Copartners, 
yet Care muſt be taken how the Submiſſion, 


ds well as the Award,*be made, as appears b 
the following Caſes. n 


2. If A. and B. ſubmit to the Award of 


& 7- . concerning all Differences between the 


aid Parties, and 7. S. makes an Award be- 
tween A. in the Name, and for the Behalf 
of C. of the' one Part, and B. of the other 
Part, viz. that B. ſhall, Oc. this is a void 
Award, becauſe contrary to the Submiſſion. 
N.. Bendl. 107. R 

| .. It 


ORDPSEXS ADrmWwOVgOMmaF"FUULAAAYGHt nay ee 


__ 
np 


8 Wa 


3. If A. and B. Merchants of a Ship, of 
the one Part, and C. and D. Part-Owners 
and Mariners of the Ship, of the other Part, 
ſubmit to the Award of F. & of all Matters 
concerning a' Prize taken by Repriſal, and 
A. and B. enter into an Obligation to per- 


form the Award, and F. S. awards, That A. 


and B. the Merchants, ſhall pay 1ooc J. to 


C. and D. for the Uſe of them and the Re- 


ſidue of the Part-Owners and Mariners; this 
is a good Award ; for if 4. and B. do not 
pay the Money, the Part-Owners and Ma- 
riners may have an Action of Debt againſt 
them, in as much as all have ſubmitted to 
the Award ; and if they pay the Money to 
and D. to the Uſe of them and the Reſi- 
due of the Part-Owners and Mariners, tho 
it be not limited how much each one ſhall 


bave, yet in as much as they have jointly 


ſubmirted, it may be jointly awarded to be 
paid to them; and though it be to be paid 


to C. and D. for the Uſe of them and the 


Reſidue of the Part-Owners and Mariners, 
and though it was objected, That the Re- 
ſidue of the Part-Owners and Mariners had 
no Remedy for their Part but by Action; 
yet this is a good Award, for it is a good A- 
ward, to award that one ſhall enter into an 
Obligation to pay a Sum, which is but a 
Thing in Action; and the reſt of the Part- 
Owners and Mariners may have Remedy, at 
leaſt in Chancery, againſt C and D. if not at 
Common Law. Between Food, Sc. and 


Thompſon, &c. Mich. 24 Car. 1. 1 Rol. Abr. 
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-S If one Partner, on the Behalf of him- 


and the. other Partner, ſubmits, c. 
perform the Award, and 
the Arbitrator awards them to pay 


Money, though the other Partner is not 


bound hereby; yet he that ſubmitred, Gc. 


for himſelf and his Partner, muſt perform 


it. 2 Mod. 22), 228. 
5. If there be a Controverſy for a certain 


Thing between A. and B. of the one Part, 


and C. D. and E. of the other Part; and C. in 
Conſideration of 64. given him by A. and B. 
ſubmits the Matter for himſelf and D. and 
E. and aſſumes to ſtand to the Award; and 
A. and B. ſubmit of the other Part; and the 


Arbitrators award that C. ſhall pay ſo much 


to A. and B. in Satisfaction of the Contro- 
verſy; this is a good Award, and C. is 
bound to perform it, though it concerns 


Two, Strangers to the Submiſſion, for C 


hath undertaken for them. Hill. 14 Fac. 1. 
between Bullock and Daiby, 1 Rol. Abr. 244. 

As there may be ſeveral Parties to an 
Arbitration, ſo they may be jointly bound, 
though in ſeveral Bonds, as appears by the 
following Caſe. 

6. As, if there be a Controverſy concern- 
ing certain Lands, between A. B. and C. 
and thereupon A. of the one Part, and. B. 
and C. of the other Part, ſubmit to the A- 
A. binds him- 
ſelf in an Obligation of 1000 /. to B. and C. 
with Condition to perform the ſaid Award of 
J. K touching this; and B. and C. becauſe 
they would not be bound the one for the 
other, enter into ſeyeral Obligations of 

| 15 , ro. 
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10004. a- piece to A. with ſeveral Conditions, 
for the Performance of the Award of the 
ſaid J. & and the Arbitrators award that 
A. ſhall make a Releaſe of all his Right in 
the Land to B. and C. and in Conſideration 
thereof B. and C ſhould pay 300k to A. in 
an Action of Debt by A. againſt B. upon 
his Obligation for Non-performance of- the 
Award; this is a good Award ; and Breach 
aſſigned, that nec B. nec C. paid the 3007. 
at the Time appointed, according to the A. 
ward; all this Matter being diſcloſed in 
Pleading ; for upon all the Matter ſnewn it 
appears, that C. is no Stranger to the Award ; 
for he and B. ſubmitted themſelves jointly ; 
and though they entred into ſeveral Obliga- 
tions, yet this did not make C. any Stranger 
to the Award, Between Hais and Hais, Cro. 
Car. 433. | 5 
And nate, That when ever one Perſon 
ſubmits for another, it muſt carefully be ob- 
ſerved, that whatever is awarded to be done, 
muſt appear to be for the Advantage of the 
Perſon for whoſe Account the Submiſſion 
_ : „ 
As upon a Submiſfion by A. for himſelf on 
n- the one Part, and B. of the other, on the 
CE Behalf of C. the Arbitrators awarded, that 
B B. on the Behalf of C. ſhould pay unto . 
A- 3007. and that A. ſhould execute a general 
m- Releaſe unto B. and it was held, that this 
C8 Award was void, becauſe there was nothing 
of awarded on the Part of C. who was the 
iſe Principal Perſon concerned, for the Diffe- 
he rences were between him and A. and there- 
of fore the Awarding that A. ſhall releaſe to B. 
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ſignified — for C. will, notwithſtand- 
ing ſuch Releaſe, continue liable to the De- 
mands of 4. Tin. 9 W. 3. between Bacon 
and Dubarry, Carth. 412. 


, gdly, How far an Award, which appoints 
the doing of a Thing by a Stranger, or a Per- 
ſon not named in the Submiſſion, is good, or not. 


1. We find it often ſaid in our Books, 
that where an Award appoints a Thing to 
be done by a Perſon who is a Stranger to the 
Submiſhon, that the Award is void; tho' this 
be regularly true, yet it has been held to be 
no otherwiſe ſo than with this Diſtinction, 
viz. where the Party has no Remedy to 
compel the Stranger, or where the Stranger 
is to do a judicial and not a miniſterial Act; 
for in both the laſt Inſtances, the Awards 
made, and appointing a Thing to be done 
by a Stranger, have been held good, as ap- 
pears by ſeveral Caſes. l e. 

2. If the Arbitrators award, that one of 
the Parties ſhall procure a Stranger to do a 
Thing, and he hath no Means by Law to 
compel the Stranger to do it, the Award is 
void; but if he hath any Means to compel 
the Stranger to do it, either by the Com- 
mon Law, or in Chancery, he is bound 
hereby. 17 E. 4. 5. | 

3. If the Condition be to ſtand to the A- 
ward, Sc. and the Award is, that one ſhall 
pay 15 l. to the other, and J. S. a Stranger, 
ſhall enter into an Obligation to pay it at a 
certain Day; this Award is void as to the 
Entry into an Obligation by a Stranger, and 
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the Obligor is not bound to perform it, be- 
cauſe it is out of the Submiſſion, and the 


Party cannot by Intendment procure 7. S. 
to enter into ſuch an Obligation. Between 


Moor and Beedle, 10 C. 131. 


4. If a Submiſſion be touehing a Title of 


Land between A. and B. and the Arbitra- 


tors award that A. and his Wife, and Son 


and Heir apparent, by the Procurement of 
A. ſhall paſs ſuch Aſſurance of the Land to 
B. as B. ſhall require, this is a void Award 


as to the Wife and Son, becauſe they are 
Stran 


to the Award. Between Barney and 
Fairchild, 13 Car. 1. 1 Rol. Abr. 248. © 
5. If there be an Award that one ſhall 
acquit the other of an Obligation of 2007. 


in which they are bound to B. for Payment 


of 10g 1. this is a Award; for thongh 


he cannot compel B. being a Stranger, to 


deliver 
Releaſe by 
Obligation was not forfeited, he might pay 
the 105 l. to B. at the Day, and this would 
acquit᷑ the other; and if the 
forfeited, yet he might pay the Penalty to 
J. and ſo acquit the other; or he might on 
Satisfaction given compel B. in a Court of 
Equity, to deliver up the Obligation, or to 
make a Releaſe. 15 Car. 1. between Barſey 
a d Clipſham, 1 Rol. Abr. 242. 
But note, That though 
Part of the Award, which appoints a Tiling 
to be done by a Stranger, and for which the 
Party has no Remedy to compel him, be 
void, yet it ſhall be good as to himſelf. 


che Obligation, or to make a 


- 


the Common Law; yet if the 


Obligation was 


regularly that 
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6. As if the Condition of an Obligation 


be, to perform an Award, and the Award 
is, that the Obligor and a Stranger ſhall pay 
to the other Party 107. though this is void 
as to the Stranger, yet it is good as to the 
Obligor, and he is bound to perform it. Be- 
tween Gray and Wicker, 1 Rol. Abr. 244. 


7. If in Debt upon an Obligation, condi- 


tioned for the - Performance of an Award, 
the Defendant ſhews, that the Arbitrators 
did make an Award, that the Defendant, 
before ſuch a Day, ſhould pay to the Plain- 
tiff 1007. or otherwiſe ſhould procure one A. 


being a Stranger, to be bound to the Plain- 


tiff for the Payment of 12 J. per Annum to 
the Plaintiff for his Life; and the Defen- 
dant pleads, that he hath performed the 
ſaid Award; and the Plaintiff replies, that 
the Defendant hath not paid the ſaid 100 J. 
without ſaying, nor hath procured A. Gc. 
yet this is a good Replication, for the A- 
ward as to that Part is meerly void, and 
therefore the Plaintiff need not take Notice 


thereof. 29 Eliꝝz. between Wilmen and Old- 


feild, 1 Leon. 304. 

8. So, if the Award be, that the Defen- 
dant, together with a Stranger, ſhgll enter 
into a Bond, in the Aſſignment of a Breach, 
the Plaintiff muſt not ſay, that the Defen- 
dant and a Stranger did not enter into a 
Bond. By three Judges againſt Two, But 


the other Two heldthat the Plaintiff ſhould 


have ſhewn the whole Award, and thereupon 
the Law would have adjudged one Part 
void, and not to have been done. Vide 1 
Codb. 165. 2 Rol. Rep. 46. 

9. Ap 
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9. An Award that one ſhall be bound 
with Sureties, is void as to the Sureties. 18 


F. 4. 23. 5 


Io. In an Aſumpſit to perform an Award, 
by which the Arbitrator awarded the De- 


fendant ſhould be bound with ſufficient Sure- 
ty to the Plaintiff, for the Payment of a cer- 


_ tain Sum of Money, and for Breach aſſigns, 


that the Defendant did not become bound 
to the Plaintiff modo & forma, as was award- 
ed; and upon Demurrer it was adjudged, 
that though the Award was void as to the 
Finding of Surety, twas good as to the De- 
fendant himſelf, and the Breach well aſſign- 
ed, that he did not become bound ; and the 
Modo & forma only ſhall relate to himſelt, 
and not to the Surety. Paſch. 23 Car. 2. 
between Coke and I/horwood, 2 Lev. 6. 

11. In an Aſſumpſit it was recited, that ſe- 
veral Differences had. been between the 
Plaintiff and Defendant, (but does not ſay 
touching what Matters they were in Diffe- 
rence) which were ſubmitted to the Award 
of J. S. who did award de & ſuper Pramiſſis, 
that the Defendant ſhould pay the Plaintiff 
30 J. in Satisfaction of all Sums due to him 
out of the Eſtate of one Holly. After Ver- 
dict for the Plaintiff, Judgment was ſtaid; 
but at laſt, after divers Motions, Judgment 
was entred for the Defendant, becauſe it 


does not appear that the Defendant is Exe- 


cutor, Adminiſtrator, or Truſtee for /{%olly; 
it does not appear he had any Thing of 
Woolly's, or that he ſubmitted on Behalf of 
him, and ſo no Conſideration why he ſhould 
be charged for the Eſtate of Moollj. Be- 
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tween Adams and Statham, Mich. 30 Car. 2. 
2 Lev. 235. "Is. 

12. An Award, as has been before ob- 
ſerved, may be good, though a Thing is to 
be done by a Stranger, where ſuch Stranger 
is uſed as an Inſtrument, or is to do a mi- 
niſterial Act; but it cannot be a judicial Act, 
for then it would be void. | | 

13. As if an Award be, that one ſhall 
pay 10/. to the other, and in Surefy of Pay- 
ment he ſhall be bound in an Obligation to 
the other, by the Advice of his Counſel ; 
this is good, for it is incident and purſuant, 
that his Counſel ſhould make the Payment 
ſure. 19 E. 4. 1. 

14. So if there be an Award, that one 
Party ſhall pay 101. to the other, and that 
the other ſhall make a general Releaſe, as 
fully and beneficially as Counſel ſhall ad- 
viſe; this is a good Award; for the Counſel 

hereby hath not any Power to do a judicial 
Act, but a miniſterial only; for the Arbi- 
trator hath directed the Extent of the Re- 
leaſe, ſcilicet to be general, and the Coun- 
ſel are only to make it as ſtrong in Law as 
they can. Jin. 1650. between Cater and 
Startut, 1 Rol. Abr. 251. he 
15. An Award to pay 207. for a Horſe, 
if J. & ſhall ſay it is worth ſo much, is 
good, becauſe a miniſterial Act only is re- 
terred to 7. S. per two Judges. 2 Rol. Rep. 
214. but hre, and vide Palm. 147. where 
it is ſaid to be a judicial Act. 

16. But in Debt upon an Obligation, con- 
ditioned for the Performance of an Award 
to be made, Ec. the Plaintiff ſhewed an A- 
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ward, that the Defendant ſhould releaſe all 
Actions, Sc. ut talis adviſaret, Cc. and it 


was adjudged to be a void Arbitrament to 


refer it to the Act of another, who was to 
do a judicial Act; and that therefore the 
Defendant is not bound to perform it. Be- 
tween Emery and Emery, 41 Eliz. Cro. E- 
liz. 726. 

17. So an Award, that one of the Parties 
ſhould leave ſo many Trees for Houſe-bote, 


Sc. as the Arbitrators, upon Advice with 
Counſel at the next Afſizes, ſhould appoint, 


is void; but vote, that in this laſt Caſe it is 
not ſaid to be void upon the Act, which is 
to be done by a Stranger; but becauſe the 
Arbitrators cannot reſerve any future Power 


to themſelves. Cro. Fac. 315. 


18. An Award to pay ſuch Coſts as a Pro- 
thonotary ſhall tax, is good. 1 Sid. 258. 

19. An Award that one of the Parties 
ſhall ſurrender his Copyhold into the Hands 
of Two of the Tenants of the Manor, who 


ſhall preſent it, Sc. is a good Award, tho? 
done to Strangers, who are not compellable, 
becauſe they are to be uſed but as Inſtru- 


ments. Mich. 13 Fac. 1. between Coote and 
* I Rol. Abr. 24). 
So it is a good Award, that one of 
a "ke ſhall make a Deed of Feoffment, 
with a Lerter of Attorney, to J. S to make 
Livery, for then 7. S. is to be uſed but as 
an In rument. „ 
21. So an Award, that one of the Parties 
ſhall levy a Fine before the Juſtices de Banco, 


before ſuch a Day, is good; though this can- 
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co, to make him 


. all ſtand to the Award of another. 


not be done without the Act of the Court. 


19 F. 4. 1. 


22. But it is ſaid, has if the Awand be, 
that one ſhall command the Juſtices de Ban- 
levy a Fine before a certain 
Day ; this is void, becauſe it is not in his 


Power. Ibid. 


23. And as the Atbitrators cannot award 
that ; Stranger ſhall do any one _ 


Act; ortiors they cannot award 


8 E. 4. 11. 4. 

24. nur if a Stranger had made an Arbi- 
trament before between the ſaid Parties; an 
Award to ſtand to ſuch an Arbitrament of the 
Stranger is good. 39 H. 6. 10. 

25. Neither can the Arbitrators reſerve 
to themſelves a Power after the Time allow- 
ed them is expired, to do a judicial Act; 
for when the Time allowed them to make 
their Award is expired, they are as much 


Strangers as any other Perſons. 


4thly, How far an Award which appoints 
2be Doing of a _ to a range be good, 
or Nor. 


1. Awards have been aid to be void, as 
much when an Act was to be done to a 
Stranger, as by a Stranger; but as by the 
foregoing Caſes it may be ſeen, that where 


the Stranger was compellable, or uſed only 


as an Inſtrument, or to do a miniſterial Act 


Þ only, the Award was good; ſo in the fol- 
_ lowing Caſes i will appear, that awarding 


a Thing 
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a Thing to a Stranger, if the Party to the 
Submiſſion has 
may be good. 6 
2. If an Award be to pay a certain Sum 
of Money to a Stranger, who is out of the 


Award, it is void. Moor and Beedle, 10 Co. 
131. | | 


3. If a Condition be to ſtand to the A- 


ward, Ec. and the Award is, that one ſhall 
aſſure Lands to the other and his Wife, 
where the Wife is a Stranger to the Submiſ- 


ſion; he is not bound to perform this Award 
as to the Wife. 1 Rol. Ar. 2433. 
4. If A and B. ſubmit to the Award of 
7 S. who awards that the Servant of A. 
all pay Money to the Servant of B. this is 
a void Award, for the Servants of both are 


Strangers to the Submiſhon. 18 Eliz. be- 
tween Dudley and Mallery, 3 Leon. 62. | 


5. But if the Award be, that A. ſhall 
pay Money to the Servant of B. this is a 


good Award, for A. is a Party to the Sub- 
miſſion. Ibid. OY 
6. But gaere, Whether in this latter Caſe 

it muſt not appear by the Award, that B. 
 fhall receive it, to the Uſe of his Maſter; 


and ſee N. Dyer 242. 
J. If 7. S. and J. D. are bound in 207. 


at my Requeſt, and the Requeſt of . N 


and after there is a Controverſy between us 
Two, which of us ſhall pay this Money, a- 
mong other {uch Bargains between us ; up- 
on which all Matters in Controverſy are 
ſubmitted to Arit ame nt; and the Arbitra- 
tor awards that I ſhall pay one Moiety of 
the Money, with the Uſe, and . N. the 
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other Moiety to the Obligee; this is a 


Award, though he be a Stranger to whom 


it is to be paid, by thoſe who ſubmitted 


tnemſelves; for here appears to be an Ad- 


vantage to the Parties. 16 Fac. 1. between 
Gray and Gray, 1 Rol. Ar. 24). 
8. If A. and B. for themſelves, and the 
Wife of B. ſubmit to an Award, the Arbi- 
trators may Award that A. ſhall pay Mone 
to B. and his Wife, becauſe the Controverſy 
did ariſe by Reaſon of the Wife. March 18. 
Adjudged, and affirmed upon a Writ of Er- 
ror. An Award that Money ſhould be paid 


to the Mother of one of the Parties, was 


held an Advantage. 1 Salk. 74. i 

9. In Debt upon' an Obligation, condi- 
tioned to perform an Award, the Plaintiff 
ſets forth the Award, ſcilicet that the De- 


' fendant ſhould make an Eſtate for Life of 


certain Lands to the Plaintiff, Remainder to 
7. S. to which the Defendant demurred ; 


and'it was held, that the Award, as to the 


particular Eſtate, was good, though void as 
to the Remainder, which was to be made to 


J. S he being a Stranger. Hill. 42 Eliz. 


tween Bretton and Prat, Cro. Eliz. 158. 

10. If among other 'Things it be awarded, 
that one of the Parties, before the Mayor 
of T. and three others, ſhall make an Ac- 
knowledgment that he hath done ſuch In- 


juries to the other Party; this is a void A- 


ward, becauſe the Mayor and the three 
others are Strangers to the Submiſſion ; and 
there is no Means to compel the Mayor and 
the three others to meet. Mich. 12 Car. 2. 
between Pignurel and Jene, 1 Sid. 12. ac- 
a _ cording 
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cording to the better Opinion of the Bock, 


though Judgment is ſaid to have been given 


for another Reaſon. 435 


11. But if the Award be, that one of the 
Parties ſhall make his Acknowledgment, 5c. 
before the Mayor of Z. only; this is a good 
Award; per Bridgman and Tyrril, cont” Hyde. 

12. In Debt upon a Bond conditioned, 
that A. and B. ſhould perform an Award, 
the Defendant pleaded no Award made; the 


Plaintiff ſet forth an Award, which was, 


that A. ſhould pay B. 50 J. and that A. 


ſhould beg B. 's Pardon in ſuch Manner, and 


in ſuch Place, as B. ſhould appoint; and 


that then each Party ſhould Seal mutual 


Releaſes: And the Court held this naught; 


for the Arbitrator was to determine, and 


not to make B. his own Judge in his own 
Cauſe; and though the Time and Place 


be but Circumſtances; yet in this Sort of 


Satisfaction they make the moſt conſiderable 
Part. 10 Will. 3. between Glover and Barrie, 
1 Salk. 71. 8 3 
But note, That there was no Objection 
made as to the Mayor's being a Stranger in 

this laſt Caſe. | 


sthly, How Awards muſt be made according 


to the Submiſſion, where there are ſeveral Ar- 


bitrators. 


1. If two Men ſubmit themſelves for all 
Matters, Ec. to the Award of certain Arbi- 
trators, to be made before a certain Day ; 
and if they do not make any Award before 
the Day, that then they ſubmit to the Ordi- 

| | nance 
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nance and Judgment of 7. & If the Arbi- 
trators made an Award of Part of the Things 
ſubmitted, and of Part not, the Umpire can- 
not make any Award of this Part, of which 


the Arbitrators have made no Award; be- 


cauſe he hath no Power given, but upon 
the Arbitrators making no Award. 39 H.6. 10. 

2. But if the Submiſſion be, that if the 
Arbitrators make no Award of the Pre- 
miſſes, or of any Parcel thereof, then the 
Umpire ſhall have Power to make an intire 
Award, or of the Parcel which remains, as 
the Caſe is; in this Caſe the Arbitrators 
may make an Award of Parcel, and the Um- 
pire of the Reſidue, becauſe this is expreſly 
ordained, 39 H. Wes Þþ | & 

3. If the Condition of an Obligation be, 
to ſtand to the Award of A. B. C. and D. 
ita quod the ſaid Award before ſuch a Day 
be made in Writing by the ſaid A. B. C. 
and D. or any Two of them, under their 
Hands, &c. any. Two of the Arbitrators, 
without the reſt, may make an Award; for 
though by the firſt Part they are bound to 
ſtand to the Award of thoſe Four; yet their 
Power is divided by the ſubſequent Words, 
and the Ita quod, c. is but an Explanation 
of the Condition, and the Whole makes 
but one Sentence. Paſch. 9 Fac. 1. between 
Sallows and Girling, Telv. 203. adjudged up- 
on Demurrer. | ry 
4. In Debt upon an Obligation, the Con- 
dition was, to ſtand to the Arbitrament and 
Order of Four ſuch Perſons, naming their 

Names, Sc. ſo as the ſame Award be made 
and delivered up in Writing, under the 

Hands 
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Hands and Seals of the Four, or any Three 
of them ; the Defendant pleaded no Award, 
and the Plaintiff ſhews, that Three of them 
made an Arbitrament under their Hands 
and Seals, and ſhews what, and aſſigns for 
Breach, the not paying a certain Sum of 
Money, which they arbitrated to be paid: 
Whereupon the Defendant demurred, pre- 
tending this Arbitrament to be void, be- 
cauſe it was not made by all the four Arbi- 
trators; for the arbitrative Authority is gi- 
ven to them all Four, and not unto Three 
of them, and the Words, So as the ſame be 
made and delivered under the Hands and Seals 
F them, or any Three of them, doth not al- 
ter the Authority, but that they _ all 
to make it; nor is it good if it be under the 
Seals of Three of them; and to that Opi- 
nion the Court at firſt inclined; but after ſe- 
veral Arguments it was held, that the Arbi- 
trament was good; for every Part of the 
Condition being weighed, the Intent ap- 
. pears, that it ſhould be ſufficient if Three of. 
them made it: And although the Words at 
the Firſt are to them Four jointly ; yet that 
is ſufficiently disjoined afterwards by the 
Words, $ as the ſame be made and delivercd 
by any Three of them ; and an Authority may 
be well divided, though an Intereſt cannot; 
and this Judgment was affirmed in the Ex- 
chequer-Chamber. Paſch. 14 Fac. 1. between 
Berry and Penring, Cro. Fac. 399, 400. 


SECT. 
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SEC. . 


Awards muſt be made accozding to 

the Submiſſion, with Reſpect to 
the Making. Signing and Seal- 
ing, Delivering, and ee Cir⸗ 
cumſtances. 3 


8 hw are Variety of Caſes which 
fall under this Section, and as theſe 
Parts of the Award, though they ſeem but 
Circumſtances, have occaſioned as many 
Doubts and Debates as any relating to the 
whole Learning of Awards; it will therefore 
be neceſſary, as in the foregoing Section, to 
— them W in in the A 
Order : 


I. As to the Time and 3 of 
Making awarding Releaſes, &c. 
how the Award muſt agree with 
the Submiillion. 


II. as to the Signing and Sealing, 
III. As to the Date and Delivery. 


IV. Concerning the Appointing of 
a Place, Demand. Tender and 
Refuſal, and other Circumſtances. 


1ſt, As 


9 ad. 46 * * 
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1ſt, As to the Time and Manner of Making 
awarding Releaſes, &c. How the Award muſt 
agree with the Submiſſion. | 


1 % A S to the Time of Making the Award, 
4 it is abſolutely neceſſary, that it be 
made within the Time allowed the Arbitra- 
tors by the Submiſſion ; for if they make an 
Award before their Power commences, or 
after it is expired, or after either of the Par- 
ties have revoked, it is abſolutely: void. 
2. It may be made on any Part of the 
Day on which the Bonds of Submiſſion bear 
Date; alſo it may be made the “ Night be- Cro. Eliz, 
fore the Time is expired; and though it has 676. 
been doubted, whether it could be made in 
the Night-time, yet it has been reſolved, 
that being a judicial Act, it may; but it 
muſt not be made ſo as to prevent all the 
Parties to the Submiſſion from being preſent; 
for if it be made in the Night-time, and no 
Notice proved to have been given to the 
Parties, it will be an Argument of Partiality 
in the Arbſtrators. 
3. If Twd ſubmit all Debts, Treſpaſſes, 
and other Things, ita quod the Award be 
made before ſuch a Day; if the Arbitrators 
make an Award of Debts at one Day, and 
ol Treſpaſſes at another Day, and of other 
Things at another Day, though they are 
all before the Day appointed, yet this is 
not a good Award as to the Two laſt A- 
wards, becauſe they have Power to make 
but one Award. 39 H. 6. 12. 


4. But 
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4. But the Arbitrators may at one Day 
conſider one Point, and at another Day an- 
other, and at a third Day the third Point, 
and then give one Judgment upon all the 
Points; ſo that the Judgment ought to be 
one, and not ſeveral. 39 H. 6. 12. | 
5. If Two ſubmit themſelves to the A- 
ward of 7. S. ita quod fiat before Michael- 
* mas, and the Arbitrators award that one 
ſhall pay 5 J. to the other for ten Loads of 
Wood, and awards ſeveral other Matters 
for other Things; and after this, if he that 
is to pay it can diſprove, or better prove the 
Payment of any of the ſaid Sums before 
them, or any of them, before the ſaid Feaſt 
of Michaelmas, then. ſo much as is proved 
ſhall not be paid at the ſaid Feaſt ; this is a 
good Award ; for the firſt Part is $ „ and 
ſo thereby the Authority of the Arbitrators 
ended, and then a Reference to Proof or 
Diſproof is meerly void. Paſch. 16 Fac. 1. 
between Beckwith and Marley, 1 Rol. Abr. 
250. 
6. If an Award be made touching certain 
Currans, that if the Defendant gan, before 
the 2oth Day of December, make it appear 
that the Currans were delivered to the 
Plaintiff, that then the Arbitrators ſhould 
make a further Award within fourteen Days 
after, if they can agree, otherwiſe F. S. as 
Umpire, ſhould conclude it within ſeven 
Days, and that the Plaintiff and Defendant 
ſhould ſtand to the Award of the Arbitra- 
tors, if they make any, or of the Umpire, 
Se. and if the Defendant, before the ſaid 
zoth of December, do nat ſhew any ſuch 
; Teſti» 
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Teſtimony, then the Arbitrators award that 
the Plaintiff ſhall not pay for the Currans, 


but. ſhall be free from any other Claim; ac 


etiam Arbitratores arbitrati fuerunt quod De- 
fendant ſhall pay 19 J. 12 5. before the firſt 
Day of Fanuary after, fi Nullum alterius Ar- 
bitrium fieret for the-Currans before the ſaid 


— 


Time; this Award is void, though it be 


averred that no other Award was made be- 
fore the ſaid 1ſt of January, for the Award, 
that if it be made appear, Ec. they will 
make an Award, or make an Umpire, is void; 
for they cannot make an Award by Parcels, 
nor make an Umpire; and then the laſt 


Clauſe, that the Defendant ſhall pay 197. 


12 f. if no other Award is made before the 


| firſt of Fauuary, hath Dependance on the 


firſt Part of the Award, which was void; 


and it was not intended that the Defendant 


ſhould pay the Money, if the Arbitrators or 
Umpire made any Award before; and if they 
had made any Award, this had been void. 
Mich. 9 Car. 2. between Brown: and Dalton, 
1 Rol. Abr. 250, 251. | 

7. It the Condition be to ſtand to the A- 
ward of F. Sof all Matters depending till 29 


12. Sc. ita quod, c. and the Award recites, 


hat whereas there were depending the ſaid 
29 thof Fax. divers Matters, &c. and he awards 


de & ſuper Premiſſis of all Matters till the 


28th of Jan. yet this is a good Award; be- 
cauſe it does not appear that any Matter 
was depending the ſaid 29th Day of January, 

which was not depending before the ſaid 


28th Day of January; and therefore, with- 
out Spegial Matter ſhewn, it ſhall be intend- 


ed 
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of May, to the Award of F. & ita quod 


Ward and Sl Chats Cro. Fac. 216.” 


de & 


uper Premiſſis. Trin. 7,Car x. berween 


8. If two ſubmit all e the 4h 
bitrium fiat de Premiſſis, and J. & makes an 
Award de Premiſſis of all Controverſies till 


the 1ſt of May, though here he hath not 


made any Award for of the Time ſub- 
mitted, but the Award is ſhorter; yet be- 
cauſe it is made de Premiſ/fis, it not be 
intended that there was any mean Contro- 
verſies between them, between the - firſt of 

May and the 4th of May, unleſs this beſhewn 


of the other Part; and therefore the Award 
is good enough. 1 Rot. Abr. 257. 5 


9. If two ſubmit deres to the Award 
of J. S. for the Title of certain Copyhold 


Land, and F. S awards, That one, ſcilicet 


A. ſhall pay to the other, ſcilicet B. 6 J. up- 


on the aiſt Day of May, and 6 J. at Mchael-. 
mas next enſuing, and that B. ſhall releaſe 
to A. all his Right in the Copyhold ſ#per 

Pred die Maii, omitting viceſimo, and awards 


over, that he ſhall make further Aſſurance 


within three Days after, Sc. this is a void 
Award, for the Award for making of the 
Releaſe ſuper Pred FW 
there 2 no ſuch before mentioned; 

and it appears, that the Releaſe at the ſaid 
Day, ſhould be the principal Conſideration 
on his Part who -ought to make it; and 
then the reſt of the Award for further Aſſu- 
rance, which is good, is not ſufficient, this 
being but Part of the Conſideration, and a- 


w 9 — nd 


ed a good Award, with the ſaid Averment | 


die Mais is void, 
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10. It is expedient to mention in the A- 
ward, the Time and Place in which it was 
made, though it be not ſo provided by the 
| Submiſſion; but if the Submiſſion requires it, 
it is abſolutely neceſſary. . 

11. But the Plaintiff need not ſer forth in 
his Declaration, the Time and Place in 
which the Submiſſion or Award was made; 
but if the Defendant denies either, the Plain- 
tiff may reply, that the Award or Submiſfion 
was made at ſuch a Place, Sc. 2 Brownl. 
137. | | | EY 
132. But if an Award is pleaded in Bar of 
a Treſpaſs, a Place muſt be laid where the 
_ Submiſſion was made. Cro. Eliz. 66. 

13. As it is neceſſary that an Award ſhould 
make a final End of all the Matters in Con- 
troverſy, and as the Arbitrators always 
thought that it could not be better effected 
than by awarding mutual Releaſes to be 

ven, they have feldom omitted, after other 

hings awarded, to order, that each Party 
ſhould give as general Releaſes as could be 
framed; and thoſe general Releaſes, where 
there were Demands on both Sides, being 
held - advantageous - to each Party, were 
thought (as in Truth they are) the moſt ex- 
pedient Means for putting an End to the 
Controverſy, being. both Final and Benefi- 
cial to the Parties. | 
14. But notwithſtanding the Expediency 
of awarding Releaſes, they ſometimes haye 
been the Occaſion of that Strife which they 
were deſigned to preyent, which was chiefly 
occaſioned by the Arbitrators awarding Re- 
| leaſes to the Time of the Award, or to the 

= | K Time 
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That the Plaintiff need not alledge that any 


Time of making the Releaſes, which uſually 
took in more Time than was ſubmitted. 

15. But now this Matter ſeems to be as 
well ſettled as any Thing relating to Awards, 
though it has occaſioned as many Debates, 


as well as contradictory Reſolutions. 


16. Art firſt indeed it was held, that award- 
ing Releaſes to the Time of the Award was 
void, as comprehending more Time than 
was ſubmitted, and therefore not made ac- 
cording to the Submiſſion. | 

17. Afterwards it was held, That the 


Plaintiff ſhould alledge that no new Matter 


did ariſe betwixt the Submiſſion and the A- 


ward, which if he had done, it would be 


good, unleſs the Defendant took Ifſue upon 
it, and it was found for him. 5 8 
18. But ſoon afterwards it was reſolved, 


new Matters did ariſe, but that, if in Truth 
there were any, it was incumbent on the 
Defendant to ſhew it. 

19. And it has been frequently reſolved, 
That where the Arbitrators award general 
Releaſes, without mentioning any Time, it 
ſhall be to the Time of the Submiſſion only. 

20. And now it is clearly held, that though 
the Arbitrators award general Releaſes to be 
given to the Time of the Award, yet the 
Award ſhall be good, and that upon a double 
Account, FE 

21. 1ſt, Becauſe no new Cauſe of Action 


| ſhall be intended to have ariſen between the 


Time of the Submiſſion and Award, if it be 
not ſhewn by the Defendant. 


22, 2dly, | 
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- 22. 2dly, Becauſe that a Releaſe to the 
Time of the Submiſſion is a good Releaſe, 
in Purſuance of the Award, and this latter 
ſeems to be the beſt Reaſon; for a Man 
might have a Cauſe of Action accrue to him 
between the Submiſſion and Award, and not 
know of it; and it were hard to put him un- 
der a Neceſſity of releaſing it; and the Rea- 
fon why a Releaſe to the Time of the Sub- 
miſſion is held good, is not becauſe it ſhall be 
interided to be the Meaning of the Arbitra- 
tors that it ſhould be ſo, but it is rather a 
Controlling of their Meaning, as far as it is 
void by Conſtruction of Law. | 
But though the Law ſeems to be thus ſer- 
| tled as to this Matter, yet as it is deſigned 
in this 'Treatiſe, to mention all the Caſes re- 
ported concerning Awards and Arbitraments, 
I ſhall inſert the Caſes themſelves which war- 
rant the above Obſervations, that the Reader 
may be the better able to judge of them. 
23. If the Condition of an Obligation be 
to perform an Award of all Actions between 
them, and the Arbitrators make an Award, 
That one ſhall make a Releaſe to the other 
of all Actions till the Day of the Award 
made, which was after the Submiſſion ; this 
is a void Award, becauſe it comprehends 
more Time than was ſubmitted ; for by the 
Submiſſion ſuch Actions only which were 
then between them were ſubmitted, and this 
is intire, and therefore the Obligor is not 
bound to perform it. Between Vanlore and 
Trible, 14 Fac. 1. 1 Rol. Abr. 242. 
24. If an Award be made de & ſuper Pre- 
miſſis, in Manner fallowing, ſcilicet That 
* one 
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one ſhall pay 40 5s. to the other, and that 
the other ſhall make a general Releaſe of all 

| Matters till the Award made; this is void as 

; to the Releaſe, becauſe it comprehends more 

Time than was ſubmitted; and it is likewiſe 

void for all, for it cannot be intended that 

| the 40 f. ſhall be paid in Satisfaction of all 

* Matters, for it may be paid in Part of Sa- 

tisfaction ; ſo that this, together with the ge- 

neral Releaſe, is a good Difcharge ; for the 

Arbitrators intended that the Releaſe, with 

the Money given, ſhould be a Satisfaction for 

all Matters between them, and not the Mo- 
ney without. the general Releaſe. 15 Fac. 1. 

| Poph. 134. de A | 

25. If two ſubmit the 1ſt of May, all Mat- 

| | ters between them, and the Award is, That 

1 done ſhall pay to the other 20 5. in Satisfac- - 

tion of all Matters between them till the 

| Time of the Award made, which. was the 
4th Day of May, though this comprehends 
more Time than was ſubmitred, yet becauſe 
it ſhall not be intended that there were any 
mean Matters between the Submiſſion and 
Award, unleſs it be ſhewn of the other Part, 
the Award is good. All 85, 86. But my 
Lord Roll, in his Abridgment of this Caſe, 
is not fatisfied with the Reaſon here given, 
| | although he ſays the Court relied on it, for 
this croſſed the Reaſon of the Judgment of 
the above Caſe; but the Reaſon of this Caſe 


— 


is, for that although there were other Mat- 
ters mean between the Submiſſion and A- 
ward, and ſo the Award for thoſe Matters 
void; yet here is no entire Act to be done, 
| as in the above Caſe of a Releaſe, but the 

| | . ſaid 
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aid 20s. continues a good Satisfaction of the 
other Matters ſubmitted ; and all the Incon- 
veniencie is, that peradventure the Money 
to be given was increaſed for the mean Mat- 
ters, and ſo he was at ſome Prejudice. 1 Rol. 
Abr. 258. | 
286. In Debt upon an Obligation dated the 
29th of Fuly, conditioned for the Perfor- 
mance of an Award, Sc. ſo as the faid A- 
ward be made before the Feaſt of St. Bartho- 
 bomew; and the Plaintiff ſhews, that the Ar- 
| bitrators the 8th of Auguſt, awarded that he 
ſhould have ſucha Horſe, which was in Con- 
troverſy, and that the Defendant ſhould pay 
unto him 37. towards his Charges, and that 
they ſhould Releaſe the one to the other all 
Matters whatſoever, betwixt the ſaid Time 
; and St. Michael; and alledgeth Breach for 
Non-payment of the ſaid 3 J. whereupon it 
was demurred ; and it was moved that it was 
not a good Arbitrament, being made on the 
8th of Auguſt; to releaſe all Actions, extends 
to more than they had an Authority to arbi- 
trate; and although it was ſaid, being plead- 
| ed, that they made the Arbitrament de & 
ſuper Premiſſis, it is intended that there was 
not any Cauſe of Action ariſing betwixt the 
29th of July and 8th' of Augyf, unleſs it 
were ſhewn on the other Part; ſed non Alloca- 
tur; for the Words being general, unleſs the 
Plaintiff helps it with an Averment, that 
there were no more Cauſes betwixt them, 
it is not good; and then the Releaſe appoint- 
| ed being void, there is nothing arbitrated for 
| the Defendant's Benefit. Cro. Fac. 352, 353. 
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27. If there be a Submiſſion to the Award 
of FJ. S. of all Matters till the Submiſſion, 
ita quod fiat de Premiſſis, and thereupon an 
Award is made at a Day after the Submiſ- 
fion, that one ſhall make a Releaſe 
of all Matters till the Award, and that the 
other ſhall pay 107. though there be an A- 
ward of both Parts, Preter the Releaſe, 
which is void, yet the Award is void in the 
Whole, becauſe it was intended that the 
Releaſe ſhould be Part of the Conſideration. 
16 Car. 1. 1 Rol. Abr. 259, e 
28. If the Submiſſion be by Obligation, 
dated the 17th of November, to be made be- 
fore February after, and the Award is made 
the 25th of Fanuary, that the Defendant. 
ſhall make a Releaſe of all Actions, Sc. till 
the Award; and in Debt upon an Obliga- 
tion for Non-performance of this Award, 
the Breach is aſſigned in not making of a 
Releaſe ; and ir is averred, that no other 
Matter was between them ; yet this is no 
Breach, becauſe if he ſhould make this 
eleaſe, it would releaſe the Bond of Sub- 
miſſion. 1 Rol. Mr. 260. wt | 
229. But ifa Condition be to ſtand to the A- 
ward of J. & ita quod fiat de Premiſſis, &c. 
and the Award is, That A. ſhall pay to B. 
the other Party, 20 J. two Months after the 
Award, and upon Payment thereof, each 
of the Parties ſhall make general Releaſes to 
the Time of the Payment; thisis a good Award, 
though it comprehends more Time than was 
ſubmitted; for when the Money is paid, then 
there is an end of the Submiſſion and all, 
and ſo no Prejudice, though it releaſes the 


Obliga- | 


* 
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Obligation or Promiſe of Submiſſion. But 
Roll adds a Dubitatur to it. 1 Rol. Abr. 260. 
30. If A. and B. ſubmit to the Award of 
J. S. who awards, that A. ſhall pay to B. 
a Sum of Money at two ſeveral Days, and 
that they ſhall preſently give to one another 
mutual Releaſes; this is a void Award ; for 
by the, Releaſe, the Bonds of Submiſſion, 
and the Money, would be diſcharged. Be- 
tween Adams and Adams, 2 Mod. 169. 
31. But if an Award be made, that acer- 
tain Sum of Money ſhall be paid at two ſeve · 
ral Days, and that mutual Releaſes ſhall be 
given; this is a good Award; for by the 
very Method and Order of the Award, the 
Releaſes are not to be given till after the 
Money is paid. 2 Mod. 170. | 
32. If a Condition be to ſtand to the A- 
ward of J. & of all Matters depending, ita 
quod Arbitrium fiat de Premiſſis, and the A- 
ward is made upon the Premiſſes, that one 
ſhall releaſe unto the other all Matters till the 
Award, which is out of the Submiſhon, tho? 
there are Matters between them which aroſe 
after the Submiſſion and before the Award, 
yet the Award is good, if it be not averred 
to the Court, that there were Matters be- 
tween them in the mean Time. 1 Rol. Abr. 
244. 18 5 | 
33. If an Award be made de & ſuper Pre- 
miſſis, and the Condition is ita quod fiat de 
Premiſſis, and the Award is, that one ſhall 
make a general Releaſe to the other, of all 
Matters till the Award, and that the Parties 
ſhall be Friends and loving; this is good, 


although the Award is void as to Matters 
=S |. after 
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after the Submiſſion ; and therefore he is not 
bound to make any Releaſe of them, but of 
thoſe only which were before the Submiſſion; 
and in as much as it is averred, that the A- 
ward was de & ſuper Premiſſis, it ſhall be in- 
tended that there were not any other Mat- 
ters. 1 Rol. Abr. 260, 8 

34. In Debt upon an Obligation, dated 
December 1. conditioned to perform an A- 
ward, ſo that it be made, Sc. before the 
laſt Day of Hillary Term next enſuing; the 
Defendant pleads no Award; the Plaintiff 
replies, and ſhews an Award made before 
the laſt Day of the ſaid Hilary Term, viz. 
the 8th Day of February, de & ſuper Pre- 
mi ſis, that the Defendant, within a Week 
after the Date of the Award, ſhould pay un- 
to the Plaintiff 7 J. 10s. in Satisfaction of 
all Demands whatſoever; and that upon 
Payment thereof each of the Parties ſhould 
releaſe to the other all Demands ; and avers, 
that no new Controverſy or Cauſe of Action 
did ariſe within the Week after the ſaid A- 
ward: 'The Defendant rejoins quod bene & 
verum eſt, that the Arbitrator made an A- 
ward prout, but further ſaid, 'That after the 
Submiſſion and before the Award, viz. the 
6th of February, a new Cauſe of Action a- 
roſe to the Plaintiff againſt the Defendant; 
for that the Defendant on the ſame 6th of 
February, did break and enter the Cloſe of 
the Plaintiff, called Blew ; whereof the Ar- 
bitrators had Notice; and ſo they made no 
Award ; whereon the Plaintiff demurred, and 
now it is objected that the Award was void. 
1ſt, Becauſe it is for the Payment of Money 
wt | 3 
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in Satisfaction of all Demands generally, 
which extends to the Time of the Award 
made ; ſo it is beyond or out of the Submiſ- 
fion. And 2dly, That the Releaſe being ge- 
neral, refers to the Time of the Releaſe 
given, and conſequently ſhall releaſe the laſt 
Cauſe of Action, which was not within the 
Submiſſion, and ſhall alſo releaſe even' the 
Bond of Submiſfion : But upon Argument 
it was reſolved by the whole Court, that the 
Award was good, and a Difference was taken, 
where the Award is for a Satisfaction till the 
Award, or for a Releaſe till the Award ; 
this is ill; but when the Award is general, 
without being limited to any Time, and the 
ſame is made de & ſuper Premiſſis (as here) 
this ſhall be intended to the Time of the 
Submiſſion, and a Releaſe of all Demands 
till the Submiſſion, ſhall be a good Perfor- 
mance of the Award ; and ſo Judgment was 
given for the Plaintiff.. Mich. 36 Car. 2. be- 
tween Robinet and Cobb, 3 Lev. 188. 
35. A Submiſſion was of all Controverſies 
pending, and the Arbitrators awarded, that 
all Suits now pending between the Parties 
| ſhould ceaſe, and that the Defendant ſhould 
pay 10 J. in full of all Demands, and re- 
leaſe all Demands till the 'Time of the A- 
ward, and upon the Payment of the Ten 
Pounds, the Plaintiff ſhould releaſe to him, 
Sc. Upon a Writ of Error of the Judgment 
given in C. B. the Court held, That an A- 
ward of a general Releaſe of all Demands 
till the Time of the Award, is good; for 
nothing new ſhall be intended to ariſe in the 
mean Time; and if any new Demand or 
"x Contro- 


_— 


138 The Compleat Arbitratoz, 
Controverſy did happen in the mean Time, 
the Award as to that new. Demand or Con- 
troverſy is void, for that was not within the 
Submiſſion; and therefore it is a good Per- 
formance of it to tender a Releaſe of all 
Matters in Controverſy to the Time of the 
Submiſhon, which is all he is bound to re- 
leaſe; alſo if a new Controverſy happened, 
which is not to be intended, he that pretends 
to excuſe the Non-performance, ought by 
his Pleading to ſet it forth, and ſhew it. 
2 Ann. between Simon and Gavil, 1 Salk. 74. 
36. If A. and B. ſubmit to the Award of 
J. S. and he awards that A. ſhall pay to B. 
104. and that B. ſhall pay to A. the Expen- 
ces at the making the Award, and that up- 
on the Performance of the Whole, they ſhall 
make to another general Releaſes; this is a 
good Award, for the Releaſes ought to be 
made on the Performance of that which is 
well awarded, and not to ſtay till the Per- 
formance of that which is void. 2 Lev. 3. 
37. An Award was made, that the Defen- 
dant ſhould pay the Plaintiff 7 J. 105. and 
alſo all the Expences. of a Suit, proſecuted 
by the Plaintiff againſt the Defendant ; and 
that thereupon each Party ſhould make ge- 
neral Releaſes to bne another; and it was 
objected, that though the Award was good 
as to the 7. 10 5s. yet the Releaſes not be- 
ing to be made, till that Part concerning. the 
Expences, which is void for uncertainty, be 
performed, the whole Award is void, and 
the Defendant is not obliged to perform it ; 
but it was reſolved, that upon Payment of 
the. 7. 10 s. which was well awarded, each 
| Party 
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Party was obliged to releaſe; and that there 
was no Occaſion to wait the Performance of 
that Part of the Award, which was void. 
6 V3. between Bargrave and Atkins, 3 
Lev. 413. = 


2dly, As to the Signing and Sealing. 


38. If the Bond of Submiſſion (as is moſt 
common) requires that the Award be _ 
or ſealed, it makes it to be as neceſſary, 
that the Award ſhould agree with the Sub- 
miſſion, in this Reſpe& as much as in any 

39. As if the Condition be, to ſtand to 
the Award of J. S. ita quod the Award be 
made, ſigned, and delivered by the Arbitra- 


tors as their Deed, before ſuch a Day; and 


after the Arbitrators make an Award, and 
this is ſealed and 2 as their Deed, 
but they did not ſign it; the Obligor is not 
bound to perform it; for the Signing is a 
particular Thing, diſtinct from the Delivery. 
x Rol. Abr. 245. 3 
In Debt on an Obligation, conditioned to 
ſtand to the Award of A. B. C. and D. ſo 
that the ſaid Arbitrators, or any Three, or 
Two of them, make the ſaid Award under 
their Hands and Seals, before ſuch a Day; 
the Plaintiff ſnews, that the Arbitrament 
was under their Hands, but doth not ſay 
under their Hands and Seals; and for this 
Cauſe the Judgment was reverſed in the 
Exchequer-Chamber. 8 Fac. 1. between Sal- 
lows and Girling, 2 Cro. 2), 278. | R 
In 
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In Debt on a Bond, conditioned to per-- 
form an Award, ſo as the ſaid Award were 
made and put into Writing, under the Hand 
and Seal of the Arbitrator, Sc. the Defen- 
dant pleads, that the Arbitrator made no A- 
ward ; and the Plaintiff replies an Award, 
by which ſuch and ſuch Things were to be 
done, and ſets it forth iu bec verba, under 
the Seal of the Arbitrator; the Defendant 
rejoins, that the Arbitrator made no Award 
under his Hand and Seal, according to the 
Condition of the Bond ; the Plaintiff de- 
murs, for that the Defendant ought to plead 
the Award under the Hand as well as the 
Seal of the Arbitrators; for when he pro- 
duces it in Court, as he doth by a Profert 
bie in Crria, he muſt plead it formally, as 
well as produce it. 2 Mod. 77. pu. 

4380. And it is ſaid, that if the Arbitra- 
tor cannot write, he ought to ſer his Mark 
to the Award, if the Bond of Submiſſion 
requires that the Award ſhould be figned. 
1 Bilft. 110. 


3dly, As to the Date and Delivery. 


41. It is uſual in all Submiſfions which 
are by Bond, to expreſs, in the Condition 
of ſuch Bond, not only the Time the Award 
is to be made, but likewiſe when it is to be 
delivered; and ſuch Circumſtances muſt be 
obſerved as much as any other. 

42. But herein obferve, that if the Sub- 
miſſion be by Bond conditionally, ſo as the 
Award be made, and ready to be delivered 

| to 
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to the parties, or to ſuch of them as ſhall 
require the ſame, the Parties ſo bound are 
obliged to take Notice of the Award at their 
Peril. 
43. But if the Words of the Submiſſion 
are ſo, that the Award be delivered to each 
Party by ſuch a Day, then it muſt be deli- 
vered to each Party accordingly. 

As in an Action of Debt upon an Obliga- 
tion, conditioned to perform an Award be- 


tween A. and B. C. ita quod Arbitrium predict 
fat & delileretur utrique partium predictorum, 
and the Award was delivered to A. and B. 
only; and upon a Demurrer it was held, 


that it ſhould have been delivered to all 
the Parties concerned. Hungate's Caſe, 5 Co. 
103. 


44. And in this Caſe my Lord Coke ſays 
it was reſolved, That if To ſubmit on the 
one Part, and Two on the other, and the 


Words are, at ſupra, that a Delivery to one 
of the one Part, and to another of the other 
Part, is not good. 

45. If there be a Submiſſion to the A- 
ward of J. S. ſo as the ſaid Award be made 


under his Hand and Seal, at or before the 


Sth Day of Spt. following, ready to be de- 


 livered at the Shop of F. N. in the Exchange, 


London; and in an Action of Debt upon an 


Award made thereupon, the Plaintiff de- 


clares, that the ſaid F. S. under his Hand 
and Seal, the 4th Day of September follow- 
ing, apud Cafirum Eborum, did make an A- 
ward adtanc & ibidem parat to be deliver- 
ed at the Shop of the ſaid 7. N. in the Ex- 
ange, Londen ; this! is no good ä 

or 
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for the Parties are not bound to take Conu- 
ſance of the Delivery elſewhere than at the 

Place appointed. *Paſch. 16 Fac. 1. between 

Busfield and Busfied, Cro. Fac. 5177. 

46. In Debt upon a Bond, conditioned 
for the Performance of an Award, ita quod it 
be made and ready to be delivered to the Par- 
ties at a certain Day and Place; the Defen- 
dant pleads, Nullum fecerunt Arbitrium ; and 
the Plaintiff replies, and ſets forth an Award 
made and delivered to the Parties at another 
Day and Place; and it was adjudged, that 
it was » being delivered to the Parties 
themſelves, though at another Day and 
Place. 2 Lev. 68. But Hale held that it was 
not good; for being but the Execution of an 
Authority, it ought to be done at the ſame 
Day and Place. 

47. If in Debt upon a Bond, conditioned 
for the Performance of an Award, ſo as it 
be made, Sc. and ready to be delivered to 
the Parties, or to ſuch of them who ſhall 
deſire the ſame ; the Defendant pleads, Nul- 
lum fecerunt Arbitrium; and the Plaintiff re- 
plies, and ſets forth the Award, and ſhews a 
Breach, but doth not ſay that it was ready 
to be delivered to the Defendant; yet this is 
a good Replication ; for when the Award is 
made, it is ready to be delivered to the Par- 
ties, or to ſuch of them who deſire it; ſo 
that it muſt be deſired, and if denied, the 
Party may plead that Matter ſpecially. Mich. 

4 Fac. 2. between Rowsby and Manning, 3 
Mod. 330, 331. | 

48. If upon an Award by Parol, it is a- 
warded, that one of the Parties ſhall pay — 
4 4 the 
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the other 10 J. within ſix Months after the 
Date of the ſaid Award; this is a good A- 
ward; and per 2 Inſt. 674. if a Bargain and 
Sale hath'no Date, it may be inrolled with- 


in fix Months after the Delivery; for the 


Date in this Caſe muſt be intended the Gi- 


ving up of the ſaid Award within fix - 


Months, after which the Money ought to be 
paid. Mich. 1 Car.1. between Cable and Ro- 
gers, 3 Bulſt. 311, 312. 

49. If in Debt upon a Bond, conditioned 
for the Performance of an Award in Wri- 

ting, or by Word of Mouth, the Defendant 
pleads no Award made; and the Plaintiff 
replies, that at the Time of the Bond and 


Award he had an Action againſt the Defen- 
dant for ſcandalous Words; and that the 
Arbitrator ore tems did declare and publiſh 


his Award in Manner following, viz. That 
the Defendant ſhould pay unto the Plaintiff 


twelve Guineas, and all ſuch Money as he 


had expended circa proſecutionem placit 
pred”, Ec. this is a good Award, and well 


ſer forth, although the Award doth not 


mention any Suit before; for he that ſets 
forth a parol Award is not tied to the very 
Words; but it is ſufficient to ſhew the Ef- 
fect and Subſtance of what was awarded by 
Word of Mouth. Mich. 2 W. & M. 2 Vent, 
242. But it is ſaid, that if the Award had 
been made in Writing, in ſuch Form of Ex- 


preſſion, it would not have been good. Vid. 


| 5o. In Debt on a Bond, conditioned to 
perform an Award, ita quod it be made and 
ready to be delivered by ſuch a Day; the 
Defendant pleaded no Award, and the 

| F Plain» 
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Plaintiff replied a parol Award, and avers, 
that it was ready to be delivered by ſuch a 
Day; to which the Defendant demurred ; 
and it was inſiſted by the Plaintiff, that a 
arol Award was deliverable ; for a Man is 
ſaid to deliver a Meſſage as well as a Letter, 
and that there is an oral as well as a ma- 
nual Tradition ; and as a parol Award is ca- 
pable of Delivery, ſo it is ready to be deli- 
vered from the Time it is agreed upon ; and 
of that Opinion was the Court, and ſo gave 
Judgment for the Plaintiff. 3 Aun. between 
Oates and Bromil, 1 Salk. 75. | 
51, It was awarded, that Erections, E9c. 


ſnould be pulled down within the Space of 


of this Award, the Making 


fifty- eight Days from the Date of the Award, 
and the Award being pleaded without any 
Date, it was upon this Account demurred 
to; and it was held by the Court, that the 
Day of the Delivery of a Deed is the Day 
of the Date, though there is no Date ſet 
forth; for if a Deed bear Date one Day, 
and be delivered at another, it was really 
dated when delivered, though the Clauſe of 
Geren. Dat. be otherwiſe; ſo it is in the Caſe 
is the Date. 
3 Ann. Armitt and Breame, 1 Salk. 76. 


gthly, Concerning the Appointing of a Place, 
Demand, Tender and Refuſal, and other Cir- 


cumſtances. 


1. As the Bond of Submiſſion generally re- 
quires, that the Award ſhould be delivered to 
the Parties, or that they ſhould, at their Pe- 
ril, take care to get it from the Arbitrators; it 
| 18 
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is alſo often inſerted in the Submiſſion, that 
it ſhould be delivered at a certain Place up- 
on ſuch a Day; in which Caſe it is incum- 
bent on the Parties to ſhew, that they have 
attended, not only Part, but the whole Day, 
viz. from Sun-riſe to Sun-ſet, if they would 
excuſe themſelves upon this Account. 

2. And if any Thing is awarded to be 
done in -Purſuance of the Award, and a 
Place where it ſhould be done is mentioned, 
it is proper that ſuch Place ſhould be well 
known and acceſſable, as a Tavern or Cof- 
fee-houſe, or other publick Place; and then 
it is incumbent upon either of the Parties, as 
in the above Caſe, to ſhew that they have 
done what was neceſſary on their Parts, by 
being in a Readineſs to perform their Part 
the whole Day. | | 

3. But the Time is often limited to an 
Hour or 'Two, and this ſeems to be moſt 
convenient for them; the Party need not 
ſhew that he has attended a longer Time. 

4. There are ſome Caſes in the Books 
concerning the Payment of Money in or at 
the Houſe of a Stranger. 

5. As where Money was awarded to be 
paid in the Houſe of J. S. a Stranger, it 
was thought not to be good; becauſe it was 

unreaſonable to ſubject the Party to an Ac- 
tion of Treſpaſs. Style 211, 

6. And where the Payment was to be at 
the Houſe of J. S. it was held, that the A- 
ward was void, if the Owner of the Houſe 
had Lands adjoining to the Houſe, by which 
he could not come to the Houſe without be- 
ing a Treſpaſſer. 1 Rol. Abr. 247. 

L 


7. But 


may go to the Door of the Houſe, and 
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J. But it has been adjudged and affirmed 


on a Writ of Error in Parliament, that if an 
Award be, that one ſhall 74 ſo much to 
the other at the Houſe of J. &. this is good; 


for he may come to the Houſe, without en- 


r and ſo he ſhall be no 
Treſpaſler. 1 Rol. Rep. 6. 

8. And a Diverſity is taken in Kyle 211. 
where the Payment is to be in, and where 
at the Houſe of 7. $ | 

9. And a Quere is made, Whether if the 
Award be, that the Parry ſhall pay the Mo- 
ney in the Houſe, or at the Houſe where 


the Owner has Lands adjoining, he ſhould 


not in ſuch Caſe come as near to the Houſe 
as he could, or elſe get Leave to come thi- 
ther. Godb. 255. And it is ſaid that the other 
Party ſhould procure Leave; and if the 
Stranger refuſes, this ſhall excuſe the Per- 
formance. 5 | 
10. An Award was, that one ſhould pay 

Money at the Houſe of F. S. in C. being 
the Sign of the Cock, and it was held good, 


being intended a common Inn. Cro. Car. 226. 


11. In Debt upon an Obligation, condi- | 


| tioned to perform an Award, the Defen- 


dant pleaded no Award ; and the Plaintiff 
replied, and ſet forth an Award, that in or 
at the Manſion of J. & in College-ftreet in 
Bury, the Defendant ſhould pay the Plain- 
tiff ſo much ; and the Defendant demurred, 
and Judgment was given for the Plaintiff; 
for altho' J. & be a Stranger, the Words 
being only to pay, in or at the Houſe, he 


there pay it, without being a Treſpaſſer, uo 
e 


ter brings an A 
ſaid; this Award ſhall be a good Bar of the 


he cannot prevail upon F. S. to give him 


Leave to pay the Money in the Houſe. Be- 
tween Holland and Helwis, 36 Car. 2. 3 Lev. 


153. 


12. It is now held neceſſary, that there 


ſhould be a perſonal Demand of the Thing 
awarded, wa the Submiſſion is by Rule 
of Court ; and that the Party muſt make 
Affidavit of ſuch Demand before he can 
have an Attachment. 1 Salk. 83. 

13. A Tender and Refuſal of a Thing a- 
warded, hath the ſame Effect in Awards as 
in other Caſes. 

134. As if an Award be, that one ſhall pa 

Lol. to the other, in Satisfaction of all T 
paſſes, &c. if he who ought to pay it, ben 
ders it at the D Day” and he refuſes, and af- 

ion for the Treſpaſs afore- 


Action, becauſe that it was his own Fault 
that it was not paid; and he hath his Re- 
medy for the Money. 1 Rol. Abr. 267. 

15. Upon a Tender and Refuſal of what 


is to be done by one Perſon, he is intitled to 


what was awarded on his Behalf. 

16. As if Two ſubmit themſelves to the 
Award of F. S. of all Controverſies, and 
J. S awards, that one ſhall pay 10 J. to the 
other at ſuch a Day, and that the other, 
upon the Receipt the ten Pounds, ſhall 
make a general Releaſe to the other, with- 
out appointing any other Thing to be done 
by him, who ſhall have the Money, and 
not expreſſing that the 10 7. ſhall be in Sa- 
tisfaction of Matters in Controverſy; and 
thopgh it is objected, that if he, to whom 
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the 101. is to be paid, refuſes to receive it, 
then he is not bound to make any Releaſe ; 
and then nothing is to be done by him; and 
fo the Award is but of one Part, and only at 
the Will of him, whether he will make a 
Releaſe; yet it was adjudged a good Award, 
becauſe when one is awarded to pay the 107. 
to the other, he is by Implication awarded 
to accept it; as if one had been awarded to 
pay 10 J. in Satisfaction of all Controverſies 
to the other; if the other refuſes to accept 
| the 107. yet this is a good Award, becauſe 
\ he is implicitly awarded to accept it in Sa- 
ttisfaction; and this Judgment was affirmed 
in Parliament, by the Advice of all the 
Judges. Aich. 22 Car. 1. 1 Rol. Abr. 254,255. 
17. If a Sum of Money be awarded one 
of the Parties, and that they both ſhall give + 
mutual Releaſes; if he who is to receive 
the Money refuſes it; yet upon a Tender 
and Refuſal, he is as much obliged to ſign a 
Releaſe, as if he actually received it. 1 Salk, 


75. 
An Award ought to be certain. 
1. N Award is in nature of a Judgment 


or Sentence, in which there ought _ 
to be Plainneſs, and nothing left for Collec- 
tion or Inference, for it ought to contain 
the Judgment of the Arbitrator himſelf, 
and not of another, upon his Words. 271.98. 


2. And 
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2. And therefore, if an Award be uncer- Y 
rain, it ſhall be void, for the Arbitrators are 
Judges of the Caſe; and the Award ought 


to be certain, ſo that thereby the Contro- 
verſy be decided, and that for the Uncer- 


tainty it be not the Cauſe of a new Contro- 


verſy. 5 Co. 78. 
3. If Two ſubmit all Matters in Contro- 
verſy between them ; and the Award is, that 
one ſhall pay the one Moiety to F. S. and 
the other the other Moiety cujuſdam Debiti, 
due to F. S. by two Strangers, who were 
bound to the ſaid F. & at the Requeſt of 
them Two; this is no good Award; becauſe 
it does not appear within the Award, in what 
Sum they were bound, though it be averred 
in the Plea after; becauſe j not 
known what Sum they intended. Per Dad. 
and Houghton cont” Montague. But Houghton 
inclined, that he might have helped it by an 
Averment, that there was not any other Ob- 
ligation beſides this. 16 _ between Gray 
and Gray, 1 Rol. Abr. 263. ps 
4. If Two ſubmit all Controverſies con- 
cerning certain Land, and the Arbitrator a- 
wards that one ſhall enjoy the Land, and 
the other ſhall enter into an Obligation to 
him; this is a void Award, becauſe it does 
not 2 of what Sum the Obligation ſhall 
be; for it ſhall not be imagined that he in- 
tended an Obligation according to the Value 
of the Land; and he cannot aſſign over his 
Power to the Parties themſelves, to aſſeſs 
the Sum. 5 Co. Samon's Caſe 3), 18. 
J. If the Submiſfion be, that the Defen- 
dant ſhould give Security to the Plaintiff for 
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the Payment of 16 J. at Two ſeveral Days; 
and the Plaintiff for Breach ſays, that he 
did not give Security, nor pay the Money, 
the Award is void for Uncertainty, in not 
ſhewing what Security he ſhould give, whe- 
ther by Bond, or otherwiſe ; and every Ar- 
bitrament ought to be certain, that the Par- 
ty may know what he is to perform. Ad- 
judged in the Excheguer-Chamber, 10 Fac. 1. 
1 — 2h Thinne and Rigby, Cro. Fac. 314,315. 
6. If there be a Contract or Covenant to 
give Bond for the Payment of a certain Sum 
of Money, without ſhewing of what Sum 
the Obligation ſhall be, it is good, and ſhall 
be intended of double the Sum ; but an A- 
ward in ſuch a Cafe is not good, in regard 
the Arbitratars are to make an End of all 

Differences. 1 Lev. 88. 
J. If, where an Obligation is for the Per- 
formance of a Thing of a certain Value, 
which appears in the Agreement, the Sum 
to be mentioned in the Obligation ſhall be 
proportionable to the Value; but in an A- 
reement, where any Thing of an incertain 
alue is to be performed, and it is agreed 
that a Bond ſhall be delivered (without ex- 
preſſing the Sum the Party ſhall be bound 
in the Obligation) for the Performance of 
the ſame; and if in an Action on the Caſe 
for Non- performance, the Defendant de- 
murs, or a ſpecial Iſſue be joined, Judg- 
ment ſhall be for the Defendant, in regard 
it does not appear in what Sum the Party is 
to be bound; nor can it be made certain, 
becauſe the Thing to be performed is incer- 
tain, and therefore the Agreement incom- 
| | pleat ; 
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pleat; but it is otherwiſe, if a general Iſſue 
be joined. Between Pleaſe and Palfrey, 1 Sid. 
270. 15 7 | 
's If Two ſubmit all Controverfies con- 
cerning the Right, Title and Poſſeſſion of 
200 Acres of Land, called Kelſtome Linge; 
and the Arbitrators award, that in the waſte 
Lands of the Town of Kelſom, one ſhall 
have the Brakes there growing during his 
Life, paying to the other 2 s. per Annum, 
without giving any Name to the Land in 
the Award ; this is a void Award, and it 
cannot be helped by an Averment, that the 
Lands where the Brakes grow, is the ſaid 
Land called Kelſtom Linge ſubmitted, and 
not other, nor divers, for he cannot ex- 
pound the Intent of the Arbitrators. 1 Rol. 
Abr. 263. | | 
9. If an Award be made between A. and 
B. touching certain Quarters of Malt, before 
delivered by A. to B. that B. ſhall pay to A. 
ſo much for every Quarter, as one Quarter 
of Malt was then ſold for; this is a void A- 
ward, becauſe it is not mentioned in what 
Place the Sale ſhould be; for perhaps in one 
Market or Place it was ſold for more than 
in another Market or Place, and therefore 
the Award is void for the Uncertainty. 1 Roi. 
Abr. 263. | oY, 
10. If the Condition of an Obligation be, 
to perform the Award of F. S. between A. 
and B. of all Controverſies and Demands 
between them, Sc. and an Award is made 
of the Premiſſes, ſcilicet, that A. ſhall per- 
mit B. to enjoy certain Leaſes of certain 


Land then in his Poſſeſſion, which were the 
4 L 4 Lands 
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Lands of V. S. and then the Inheritanee of 
A. he, ſcilicet B. paying the Rents, and 
performing the Covenants in the Leaſes, 
and that B. ſhall deliver true Copies of the 
Leaſes to A. made by the ſaid . S and | 
that B. ſhall pay the Arrears of Rent due 
to the ſaid A. after the Purchaſe thereof 
made; this Award, as to the Payment of 
the Arrears, though it be averred, that 
there was 2 5. of the Arrears of Rent then 
due, is not good for the Uncertainty ; be- 
cauſe it does not appear by the Award, how 
much Rent -was due after the Purchaſe ; 
for B. the Leſſee dues not know when A. 
the Plaintiff purchaſed the Reverſion of 
N. S. nor hath any Means to know it, un- 
: leſs A. or V. S. will ſhew it him, which he 
f cannot compel them to do. Style 365, 366. 
1 11. If an Award be, that one of the Parties 
14 ſhall pay to the other ſo much as is due in 
| | Conſcience; this is a void Award. Between 
Watſon and M at ſon, Trin. 23 Car. 1. Style 28. 
12. If an Award be, that one ſhall pay 
Quit-Rents, and other {mal} Things, it is 
void for Uncertainty. March 1 | 
13. If an Award be, that one ſhall pay 
the other for certain Task-work and Day- 
work; this is a void Award, becauſe of the 
Uncertainty of the Sum he ſhould pay; and 
this cannot be helped by any Averment. 
Mich. 22 Car. 2. between Pope and Brett, 
2 Saund. 292. | 
| 14. But if an Award be, that one ſhall 
| acquit the other of an Obligation of 200 J 
aut eo circiter, in which they are bound for 
= the 
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the Payment of 105 J. aut co circiter, to B. 
this is a good Award. March 18. 
15. In an Aſſumpſit the Plaintiff declared, 
that whereas there had been ſeveral Diffe- 
rences between the Plaintiff and Defendant, 
(but ſaid not touching what) they ſubmitted 
to the Award of 7. S. who awarded de & 
ſuper Premiſſis, that the Defendant ſhould 
pay to the Plaintiff 3 0 J. in Satisfaction of all 
Sums due to him, out of the Eſtate of V. Ec. 
| and, after a Verdict for the Plaintiff, Judg- 
ment was ſtaid, becauſe it did not appear 
that the Defendant was Executor, Admini- 
ſtrator, or Truſtee for V or that he had 
any Thing of his, or had ſubmitted in Be- 
half of him; and ſo there was no Conſide- 
ration to charge him for the Eſtate of JF. 
& Lev. 336. 0 it EE 
16. If an Award be, "that one ſhall pay 
to the other 6 J. the 21ſt of May, and 6J. at 
Michaelmas following; and that the other 
ſhall releaſe all his Right in ſuch Lands ſ#- 
per predict primum diem Maii (omitting vi- 
ceſimum) this is a void Award, becauſe there 
was not any firſt Day of May mentioned 
before. Telv. 97. 1 
17. If there be a Submiſſion of all Con- 
troverſies touching a Voyage to Sea, and an 
Obligation, with Condition for Performance 
thereof; and an Award is made, that one 
ſhall pay his Part of the Charge of the 
Voyage, and ſhall allow his proportionable 
Part of the Loſs that ſhall come to the Ship 
by the Voyage, upon Account; and it is a- 
warded farther of the other Part, Ec. tho? 
this Award be of it ſelf uncertain; yet in ” 
| muc 
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much as it may be reduced to a Certainty, it 
is good enough. Mich. 10 Car. 1. between 
Beale and Beale, 1 Rol. Abr. 251. 
18. If there be a Submiſſion to the Award 
of J. & ſo that be made at or before the 
laſt Day of April, and F. S. upon the laſt 
Day of April, makes an Award, that the ſaid 
Parties, within four Days after the ſaid A- 
ward, ſhould give to each other Releaſe to 
the Time of the Submiſſion ; provided that 
if either of the ſaid Parties ſhould be diſ- 
contented with the ſaid Award, and within 
twenty Days after the faid Award, ſhould 
pay to the other 10 5s. that then the ſaid A- 
ward ſhould be void; yet this is a good A- 
ward; for the Proviſo to make it void, af- 
ter the Execution of the Releaſes, is repug- 
nant ; and if by not making a Releaſe, 
either of the ſaid Parties hath forfeited his 
Bond, it cannot be help'd, or become not 
forfeited by diſſolving the Award by Proviſo. 

19. But if the Proviſo had been, to be 

ormed within the faid four Days, the 
Award would have been void, becauſe no 
final End of the Controverſy, in as much 
as it is not certain, by Reaſon of the Con- 
dition, whether it ſhall be an End, or not? 
Popb. 16. 

20. If an Award is made, that one of the 
Parties ſhould pay Money, and the other 
mould make a Releaſe; provided that if one 
of them ſhould be diſcharged of any Arrears 
due unto Soldiers, by an Act of Indemnity, 
that then the Award ſhould be void; and 
by the whole Court, the Proviſo being void, 
the whole Award is void, becauſe intire ; 

and 
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and the Whole being awarded to be void up- 
on a ſubſequent Accident, what they have 
awarded in Preſenti is not good, neither is 
it conſonant to the Submiſſion (which is ia 
Preſenti) to make the Award depend on a 
Thing in Futuro. 1 Sid. 59. . 

21. One Part of an Award was, that the 
Defendant ſnould pay the Charges of ſuch a 
Suit; and it was objected, that this Award 
was void for Uncertainty; but it was held to 


be good enough, and certain enough, when 


the Attorney had made his Bill of Charges. 
Cro. Car. 3 83. N phe 
22. In Debt upon an Obligation to per- 
form an Award, which was, That the De- 
fendant ſhould pay unto the Plaintiff ſuch 
Coſts as the Prothonotary of the Court, in 
which the Action depended ſhould tax ; and 
it was objected, that this was uncertain, and 
that the Prothonotary, by his Office, ought 


not to tax Coſts but upon a Nonſuit or Ver- 


dict, and that the Arbitrators could not oblige 
him to do any Thing in his private Capacity. 
But notwithſtanding, the Award was held 
good; for it is in the Power of the Parties to 
make themſelves liable to have Coſts. taxed ; 
alſo the Prothonotary is a publick Officer, 


and Judgment was given for the Plaintiff. 


Between Worrel and Atworth, 1 Sid. 358. 
23. And Note, That it has been the con- 


ſtant Practice ever ſince, to award that one 


of the Parties ſhould pay ſuch Coſts of a 
Suit as a Maſter ſhould tax, and it has been 
held certain and good enough. 

24. In Debt upon an Obligation, conditi- 
oned to perform an Award, the Defendant 
5 pleaded 
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pleaded no Award ; and the Plaintiff replied 
an Award, that he ſhould pay the Defen- 
dant 20s. upon Condition that each ſhould | 
acquit the other of all Things ſubmitted, and | 
that the Defendant ſhould pay the Plaintiff | 
the Charge of a Suit now depending between. 
them ; and the Plaintiff gave the Defendant a 
Bill of Charges, and for Breach aſſigns, 
That the Charges amounted to 40 f. of which 
he delivered a Bill to the Defendant, and he 
had not paid it; upon this the Defendant 
demurred, and two Exceptions were taken. 
1. That the Award is not abſolute, but con- 
ditional, ſcilicet, that the Plaintiff ſhould 
y the Defendant 20 5. upon Condition that 
each ſhall acquit the other. 2. That the A- 
ward does not aſcertain what the Charges 
are, but refers them to a Bill to be given by 
the Plaintiff; ſed per Cur'. As to the firſt, on 
Condition they ſhall acquit, is an Award 
that they ſhall acquit; and as to the Second, 
the Charges are aſcertained by the Bill de- 
livered. Between Linfield and Feme, 33 

Car. 2. 3 Lev. 18. = 

25. In an Action on the Caſe for Perfor- 
mance of an Award, the Award was, That 
the. Defendant ſhould pay unto the Plaintiff 
12 Guincas, and all ſuch Sums of Money as 
the Plaintiff had laid out or expended in or 
about the Proſecution of the Plea aforeſaid, &c. 
and avers, that he had expended 11 J. Ec. 
and it was objected, that this Award is un- 
certain, for that tis for the Defendant to 
| pay all ſuch Sums of Money which the Plain- 
9 tiff had expended in the Suit, and it doth 

| Not appear how much was ſpent, and no 
Perſon 
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Perſon is XY to reduce it to any Cer- 
7 


rainty ; but if it had been, to pay all the 
Coſts of Suit, that might have been good; 
becauſe there is a proper Officer to tax the 
Coſts. But my Lord Chief Juſtice Polexfen, 
with the reſt of the Court, held, that the A- 
ward was good, and that it had made an 


end of the Suit, ſo that the Court had no 


Authority to tax the Coſts; therefore after 
the Award no Judgment could be given as 
to that Matter, becauſe then there was no 
Suit depending; and ſo it would make no 
manner of Difference, if the Word Cos had 

been inſerted inſtead of the Word Expences; © 
but here the Plaintiff had aſcertained the Ex- 
pences by his own Averment, that he had 
expended ſo much, c. which the Defen- 


dant might have traverſed, if he would, 180 


2 M. & M. between Hanſon and Leverſedge, 
nne | | 
But ſee afterwards, where Part of the A- 
ward was, that the Defendant ſhould pay 
the Plaintiff 71 . 10s. omnes Rationabiles 
expenſas, which the Plaintiff ſuſtinuifſet circa 


ſectam Predi® ; and it was admitted that this 


Part of the Award was void, being wholly 
uncertain. 3 Lev. 413, 414. 6 V. 3. between 
Bargrave and Atkins. WOE. 

26. An Award was, that one Party ſhould 
pay the other ten Pounds, and the Coſts of a 
Suit now depending in an inferior Court, 
and then to give mutual Releaſes; and per 
Cur”, to pay ſuch Coſts as the Maſter ſhall tax, 
is good, for id Certum eſt quod certum reddt 
poteſt; but this is uncertain, and carries it fur- 
ther than has hitherto been allowed, But it 

| was 
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was adjourned. 3 Ann. between Winter and 
Garlick, 1 Salk. x5. ey 
27. If the Condition of an Obligation be, 
to ſtand to the Award of 7. S. and he awards 
that one ſhall enjoy a certain Houſe, paying 
to the other 20 s. yearly, if the Rent is not 
paid, the Condition is broke. Cro. Elix. 211. 
28. So if an Award be, that A. ſhall make 
a Leaſe to B. and that for this Leaſe B. ſhall 
pay to A. a certain Sum yearly, this is good. 
4 Bendl. 15. | 
29. So where an Award was, that one 
ſhould keep and enjoy certain Goods, pay- 
ing ſo much Money to the other ; and it was 
held, that the Word Paying amounted to, 
and was the ſame Thing as that he ſhall pay. 
1 Sid. 5+ | 3 85 | 
30. If A. and B. ſubmit to the Award of 
F. & and he awards that A. ſhall pay 20 J. 
to B. upon Condition that each of the Par- 
ties ſhall acquit the other of all Things 
ſubmitted, Sc. this is a good Award, and 
not Conditional, but an Award that they 
ſhall acquit one another. 3 Lev. 18. 
31. If the Award be to pay Coſts in ſuch 
a Suit, brought againſt the Party for ſcanda- 
lous Words, it ought to appear by the A- 
ward, that the Words are Actionable. Be- 
tween Spignurel and Fene, 1 Sid. 12. But 
| ſee the next Caſe following, where this Caſe 
is cited ; and the - Court ſaid they were not 
ſatisfied with the Opinion, and that Siderfin 
was then a young Reporter. 
32. An Action for ſcandalous Words be- 
ing ſubmitted to Arbitrament, the Arbitra- 


= tors awarded the Plaintiff ſo much, Sc. and 
it 
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1d it was objected, that the Plaintiff ſhould have 


ſhewn that he had Cauſe of Action, by al- 
e, ledging that the Words were Actionable; but | 


ds it was held, that the Plaintiff need not ſhew 
"g that there was Cauſe of Action ; for that is 
ot left to the Arbitrators, and they have Power 
I to award Charges thereupon, though in 
ke point of Law there was no Cauſe of Action; 
1l for the Parties have made the Arbitrators 
d. their Judges. 2 Vent. 242. | 
33. In Debt upon a Bond conditioned for 
ne Performance of an Award, which was ſet 
y- forth, and a Breach affigned, and upon a 
as Demurrer theſe Exceptions were taken. 
o, 34. 1ſt. That the Award recited, that the 
y. Parties were Jointenants of ſuch Land, and 
| ordered they ſhould make Partition by mu- 
of tual Conveyances, which was ſaid to be un- 
0. certain, and not making an end of the Mat- 
r- ter, by ſhewing what Moiety, or Part, the 
gs one ſhould have, and what the other; to 
id which it was anſwered and reſolved, that it 
34 was well enough ; for whereas they were 
Jointenants before, they would now become 
ch Tenants in common. | 
a- 35 2dly, It was objected, that could not 
1 be, for it was further awarded, the one 
e- ſhould have Unam dimidiam Parten frve me- 
ut dietatem, which ſhews they intended ſome- 
ſe thing more than a Tenancy in common, bur 
ot left it uncertain; for Dim idia pars is a Moie- 
in ty in Certainty, and medietas is a Moiety in- 


certain. 
36. But it was held by the Court, That 
Dimidia Pars, or Medietas, ſhall be reſpective- 
ly taken for a Moiety, divided or undivided, 
| ſecundum 
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| ecundum ſubjectam materiam ; as medietas of a 
hing to be delivered, ſhall be underſtood a 
divided Moiety, becauſe it cannot be deliver- 
ed unleſs it be divided ; ſo dimidia pars, if it 
be ſuch a Thing as cannot be reduced to a 
divided Moiety, ſhall be underſtood a Moie- 
ty divided. 6 Mod. 231. 0 
37. An Award was made concerning ſome 
Scaffolds, Sc. which the Defendant had 
erected on his Wharf, and which were al- 
ledged to be a Nuſance to the Plaintiff; and 
the Arbitrators awarded that the Scaffolds, 
Sc. ſhould be removed, but did not ſay by 
whom ; and it was objected, that the inde- 
finite Award was void for Uncertainty who 
ſhould remove them: And of this Opinion 
Holt, Chief Juſtice, ſeemed to be; but Powel, 
Powys, and Gould, clearly contrary ; for 
when the Arbitrators declare it to be a Nu- 
ſance, and that it ſhould- be removed, who 
ſhould remove it but he on whoſe Ground it 
was; and though, in Point of Law, any Man 
may remove what is to his Nuſance; yet in 
_ Caſe of an Award, which is by Judges of 
Equity as well as Law, it muſt be intended 
that it was to be done by the Party on whoſe 
Ground it was. 3 Aun. between Arnote and 
Breame, 6 Mod. 244. | 
38. An Award was, That one of the 
Parties, he or his Executors, ſhould releaſe, 
Sc. and my Lord Holt inclined to think, 
that it may be conſtrued, that he and bis 
Executors ſhould releaſe. 1 Salk. 69. 
39. An Award to pay ſo much Money as 
ſuch Land is worth, is void for Uncertainty. 


Skin. 248, 


| 
! 
t 
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40. From the above Caſes it appears, that | 

whatever is awarded to be done, muſt regu- 
larly be certain in it ſelf, or ſuch as may'be 
reduced to a Certainty by the Award; for 
the Law will not admit the Intent of the 
Arbitrators to be explained by any Aver- 
ment, or by any Matter not contained in 
the Award it ſelf. Dyer 242. 6 Mod. 244. 


* | S E C. V. | 
That the Award be final, to as ta 
make an end of the Matters in 
Controverſy, Nis? 


I. S the very Scope and End of Mens en- 

tering into Submiſſions to perform 
Awards, is, that it ſhould be a final Deter- 
mination of all Matters in Controverſy. be- 


tween the Parties; Care is to be taken that 


all the Matrers controverted be determined 
with that Certainty, ſo as to anſwer this Pur- 
poſe; or if the Award be of a particular Thing 
only, that it be particularly determined, 
ſo as to make a final end of it. 

2. But as the Caſes in the foregoing Sec- 
tion ſnew what kind of Certainty is ſuffi- 
cient, or not, ſo as to make a final end of 
the Controverſy; and as in the, 8th Section 
of this Chapter, the Caſes therein likewiſe 
ſhew how an Award may be good in Part 
and void for the reſt; by which it will be 
underſtood, that a Determination of a par- 
ticular Thing may make the Award final ; 
I ſhall in this Section only inſert ſuch Caſes 

M as 
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as would not ſo properly come under either 
of the other two. 2788 
3. If the Condition be to ſtand to the 

final End and Determination of 7. S. Ita 
quod fiat de premi ſis, and the Award is made 
concerning an Obligation, in which one is 
bound to the other, that the Obligee ſhall 
not proſecute, or cauſe to be proſecuted, 


any Suit againſt the Obligor, upon the ſaid 
Obligation, this is a good Award ; though it 


was objected that this Award is not final, for 
that this Award does not extinguiſh the Duty, 
but it is only awarded that he ſhall not ſue 
upon ; and if the Duty is not extinguiſhed, 
it may be forfeited by Outlawry ; but yet it 
was held to be a good Award; for it ſhall be 
taken according to the Intent of the Arbi- 
trators, which was to extinguiſh the Duty. 
14 Car. 1. between Milwood and Stokes, 
x Rol. Abr. 540. £8 

4. But it is faid, that if two have Actions 


one againſt the other, and the Award is, 


that each ſhall be nonſuit in his Action 
againſt the other, this is not good, becauſe 
it is not final, for they may bring new Ac- 
tions for the ſame Matter. 19 H. 6. 36. ö. 
5. So it is no good Award that one ſhall 
diſcontinue an Action which he hath againſt 


the other, and that the other ſhall ſo do of 


an Action which he hath againſt him, be- 


_ cauſe it is not any final Determination of 


the Matters between them. 5 H. J. 22. 

6. But itis a good Award, that the Plain- 
tiff in an Action ſhall make a Retraxit, for 
this is a good Bar. bid. 
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5. So is an Award that all Suits ſhall ceaſe. 
Style 110. 
8. In Debt upon an Obligation for Per- 


formance of an Award, which was, that 
the Plaintiff ſnould not proſecute nor pro- 
ceed in the ſame Term, in ſuch an Action; 
and it was held by the Court to be a good 
Award; and it was agreed that the Award 


being, that he ſhould not proſecute in ſuch 


an Action in the ſame Term, that the Entry 


of Continuance from Term to Term is not 


any Breach ; and by two Juſtices, if one be 
obliged that he ſhall not continue ſuch a 
Suit, if he continue it by Attorney, it is a 


Breach of the Obligation ; bur if the Attor- 


ney enter the Continuance without his Pri- 
vity, it is Breach. Between Cray and 
Eray, Cro. 75 


c. $25. 
9. It was awarded that all Suits ſhall ceaſe ; 


and it was held by the Court to be a good 


Award, and final enough; and that the a- 
warding that all Suits ſhall ceaſe, amounted 
to a Releaſe, for that an Award may be 
pleaded in Diſcharge as well as a Releaſe. 
2 Mod. 2217, 228. 1 Lev. 58. 8. P. | 

10. And afterwards it was an Exception 
taken to an Award, that it was awarded 7hat 
all Suits now depending ſhould ceaſe; and it 
was inſiſted upon by Parker, that it amount- 
ed to no more, than that the Party ſhould 
be nonſuited, which is not final; he allow- 


ed that no new Suit could be brought whilſt 
theſe depended, becauſe theſe may be plead- 


ed in Abatement ; nor can theſe be proſe- 


cuted becauſe of: the Award; but if either 


of the Parties die, new Suits may be pro- 


2 ſecuted 
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ſecured for the ſaid Cauſes, notwithſtanding 

this Award. 3 
11. But it was anſwered and ſo reſolved, 

that the Awarding that all Suits ſhall ceaſe, 


z, that they ſhall for ever ceaſe; and it ex- 


tinguiſhes the Duty; for if the Words had 
been, that all Actions ſhould ceaſe, the Du- 
ty had been gone; for if the. Remedy be 
gone, the Right is gone; and the Word 
Hit is of a larger Extent and Senſe than 
Action; for by a Releaſe of Suits a Man 


may bar himſelf of an Execution, which he 


cannot do by Releaſe of Action. 6 Mod. 34. 
12. An Objection was taken to an Award, 
that it was awarded, that a Suit in Chancery 
could be diſmiſſed, which, as was urged, was 
ill, for. that an Award ought to be final, and 
that a Suit in Chancery might be diſmiſſed 


upon Payment of Coſts, ſo as the Party 


might begin again; indeed, if the Diſmiſſing 
be abſolute, it is final; but if it be diſmiſſed, 

as is frequently done there, without Preju- 
dice, the Party may begin again; and there- 


fore an Award of Diſmiſſing a Suit in Chan- 


cery is incertain, and not final; but is like 
awarding that᷑ one of the Parties in a Suit at 
Law be nonſuited ; which is void. 

13. But the Court held, that though it 
were true, that the Awarding that one of 
the Parties ſhould be nonſuit, were void, as 
not- being final; yet to award that a Suit 
ſhall be diſmiſſed, were different, and muſt 
be underſtood that it muſt ceaſe for ever; 
that is a ſubſtantial Diſmiſſion and Ceſſer, 


and not the Shadow of one; as if the Con- 


dition of a Bond be, to deliver up another 
- Bond 


Bond to be cancelled ; and the Obligee, be- 
fore the Day, puts the firſt Bond in Suit, 
and obtains Judgment thereupon, and at 
the Day tenders it to be cancelled, accord- 
ing to the Letter of the Condition. of the 


ſecond Obligation; yet his Obligation is for- 
feited; and Diſmiſſing here is put in Latin. 


Dimittere, with an Anglice to diſcharge; and 
to diſcharge a Suit is to releaſe it, ideo final. 
1 Salk. 15. 6 Mod. 282. | 


14. The Arbitrators muſt make a final 


End of the Controverſy, before the Time 
allowed them to make their Award in is ex- 
| pired, for they cannot regularly reſerve any 
Power to themſelves. Vide Chap. x. 
Ts. As if A. and B. ſubmit to the Award 
of J. S. ſo that he makes his Award before 
the 8th of March, and F. S. accordingly 
makes his Award, that A. ſhall pay to B. 
30 J. viz. nol. at Michaelmas, 101. at Chrift- 


mas, and 10J. at Lady-day; and if before 


the ſaid laſt Payment videretur to the ſaid 
F. S. that A. was ingaged for the ſaid B. in 

any Debt not ſatisfied, that then the ſaid B. 
ſhould repay unto the ſaid A. ſo much Mo- 
ney as the ſaid Debt amounted unto; this 
Award is void, becauſe not final; for Part 
is reſerved to his future Judgment, which 
an Arbitrator cannot do. Mich. 18 Fac. 1. 


_ Winch and Sanders, Cro. Fac. 584. 3 


156. But it is ſaid, that if the Award had 
heen, that if A. ſhews any Bill of Debt to 
ſuch a Sum, that then this Sum certain ſhall 


be repaid, that it might have been a good 


Award. Ibid. 
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17. And nate, that there is a Diverſity 
taken, where the Arbitrator reſerves to him- 
ſelf a Power to do a judicial, and where a 
miniſterial Act; and that the firſt is void, 


tho' the latter may be good. Palm. 1 _ 
13. And where the — erve to 


theniſelves a Power within their Time, and 


over a Matter ſubmitted, the Award is not 


final, and fo void; but when the Power 


goes to a Matter not within the Submiſſion, 
the Power is void, and the Award good. 
Palm. 110. 


19. And if there be a Submiſſion to the A- 
ward of 7. S. ſo that it be made at or before 


the laſt Day of April, and J. S. upon the laſt 


Day of April, makes an Award that the ſaid 
Parties, within four Days after the ſaid A- 
ward, ſhould give to each other Releaſes to 

the T ime of the Submiffion ; provided that 
if either -of the ſaid Parties ſhould be dif- 


contented with the faid Award, and within 
twenty Days after the ſaid Award ſhould 


pay to the other 10s. that then the ſaid A- 
ward ſhould be void; yet this is a good A- 
ward; for the Proviſo to make it void after 
the Execution of the Releaſes, is repugnant; 

and if by not making a Releaſe, either of the 


ſaid Parties hath forfeited his Bond, it can- 


not be helped, or become not forfeited by 


diſſolving the Award by Proviſo. Poph. 15, 16. 
20. But in this Caſe it is ſaid, x 9 if the 


Proviſo had been to be performed within the 
faid four Days, the Award would have been 
void, -becauſe no final End of the Contro- 
verſy, in as much as it is not certain, by 

Reaſon 
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Reaſon of the Condition, whether it ſhall be * 
an End, or not. ITbid. | 


SECT. VL 


An Award mutt appoint the doing 
ſomething Beneficial to each 


1. I has been always held neceſſary, that 
Awards ſhould be mutual, i. e. ap- 
point the Doing of ſomething beneficial to 
each Party, in Appearance at leaſt. Z 
2. But herein it muſt be obſerved, that the 
_ Caſes in the old Books differ from our more 
Modern Reſolutions and Stile, more from 
our Modern Practice; and that it muſt - 4 
pear now, that it was not poſſible for the 
rty, who complains of Inequality, to have 
reaped the leaſt Advantage by the Award, 
and that nothing at all was awarded to be 
done unto him; for the Arbitrators being 
Judges of the Parties own chuſing, it will 
not be preſumed but that they have done 
each of them Juſtice. b 
3. It muſt likewiſe be obſerved, that let 
the Award be ever ſo ſevere on one of the 
Parties, as by Awarding him to pay 1000 J. 
when there was but 100 J. due, if there be 
any Thing awarded to be done unto him, 
as the paying him a Penny, or giving him a 
Releaſe; the Award will be held equal and 
advantagious in Law; and there can be no 
Remedy againſt it, but in Equity. ; 


M 4 4. If 
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5 4. If a Treſpaſs be put to Award, if the 
Arbitrators award nothing to be done by 


him who did the Treſpaſs, it is worth no- 


thing. 43 E. 3. 28.6. 
F. So if they award that he ſhall wage his 


Law, that he is Not guilty, and that he ſnall 


be quit; and he does it accordingly, with- 
out Satisfaction, it is not good. 46 E. 3. 1. b. 

6. So if a Treſpaſs for Taking his Cattle 
be put to Award, if the Arbitrators award 
that the Owner ſhall have his Goods again; 
this is not good, becauſe there is no Satiſ- 
faction awarded for the Damage of the Ta- 
king and Detinue. 45 E. 3. 16. 

7. So it is no good Award, that one ſhall 
go to Rome or Paul's; for this is not any 

Advantage. 9 E. 4. 44- 75 
8. It is no good Award, that one ſhall 
make a Releaſe to the other of Land, in Sa- 
tisfaction of an Action, if he to whom the 


Releaſe is to be made, had nothing in Land 


at the Time, for then it is no Advantage to 
him. 9 E. 4. 44. 6. 

9. But if a Man makes to me a Releaſe 
of certain Land, of which I am ſeiſed, and 
after he gets the Releaſe again, and after 
he and I ſubmit all Matters to the Award of 
J. S. who awards, that he ſhall deliver to 
me all the Evidences concerning the Land, 
in Satisfaction of a certain Action; this is a 
| Award, though theſe are my own Evi- 

ences; for this is an Advantage to me, to 
have them without Suit. 9 E. 4. 44. 

10. In an Action of Debt upon a Bond, 
conditioned for the Performance of an A- 
ward, the Defendant pleaded, that the Ar- 


bitrators | 


DTT Ec 


nz, 3) eo» m4 


A. 


bitrators did make an Award, that the De- 
fendant ſhould pay to the Plaintiff 3 100 l. 
and ſhould give to the Plaintiff a general Re- 
leaſe; and pleaded that he had paid the Mo- 
ney and given a Releaſe accordingly, but 
did not ſhew what, on the Part of the Plain- 
tiff, was awarded to be done; and the Plain- 
tiff replied, without ſnewing the other Part 
of the Award in his Replication, and took 
Iſſue, that the Defendant had not paid the 
Money; and the Defendant put in an in- 
ſufficient Rejoinder, upon which the Plain- 
tiff demurred. 8 5 
11. And it was held by the Court, that 
the Plaintiff could not have Judgment, it 
appearing by the Pleading to be but an A- 
ward of one Side only; but if the Plaintiff 
would have helped himſelf, he ought to 
have ſhewn the other Part of the Award be- 
fore he had taken Iſſue; but the Court 
would not give Judgment for the Defendant, 
but ſuffered the Plaintiff to diſcontinue, be- 
cauſe they apprehended it to be only a 
Trick in Pleading; for which the Chief Ju- 
ſtice reprehended Sanders, who excuſed him- 
ſelf, by Reaſon of the Severity of the A- 
ward. Mich. 21 Car. 2. between Veal and 
Warner, 1 Saund. 326. 5 
12. When a Thing appeared by the Sub- 
miſſion and Award to be certain, and due 
to one of the Parties, it has been held, that 
awarding Part or Parcel of ſuch Thing they 
aſcertained, was not good. 
13. As an Award to pay Parcel of a Debt 
due is not good. 45 E. 3. 16. 
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14. So an Award that the Owner ſhall 
have Parcel of his own Goods, is not good. 
45 E.3. 16. 

15. So if A and B. ſubmit all Controver- 
ſies between them concerning a Wine Li- 
cence, and the Arrears of certain Rent; 
and the Arbitrators reciting 15 J to be due 
to A make an Award that B. ſhall pay »] 
10s. to A. in Satisfaction of Part 
faid 15 J. and ſhall aſſign the Wine Licence 
to A. this is a void Award as to the Aſſign- 
ment of the Wine Licence. All. 52. But 
Bacon held, that it ſhould be in Satisfaction 
of the other nl. 10s. 

16. But this Diſtinction has not been ſo 
ſtrictly adhered to of later Days; for it has 
been reſolved. 

17. That though it appears by an Award, 
that 72 J. was in Controverſy for Rent due, 
and fifty is awarded in Satisfaction thereof, 
and general Releaſes to be given; yet this is 

a good Award; for though it did not ap- 
pear, that other Matters were in Controver- 

ſy, yet perhaps the Arbitrators did conſider 
other Matters; and *tis but unreaſonable for 
him to find fault i in whoſe Caſe this Award 
is made. 2 Mod. 303, 304. „„ 

18. If the Arbitrators reciting, that 
whereas there were ſeveral Differences be- 
tween the Plaintiff and the Defendant con- 
cerning a Houſe, and divers Elms, and Ar- 
rears of Rent, they, to make a final End of 

all, award the Defendant to pay to the 
Plaintiff 41. for all the ſaid Arrears of Rent; 
85 is a good Award ; for either it ſhall be 

intended, 


The Compleat Arbitratoz. 171 
intended, that the other Matters were other- 
wiſe determined; or when the Award ſays, 
to end all Differences, it ſhall be intended 
that the 47. was given in Satisfaction of all. 
Tin. 16 Car. 2. between Hopper and Hacker, 
1 Lev. 133. 8 . 

19. If A. and B. ſubmit to the Award of 
J. S. who makes his Award, that A. ſhall 
pay to B. 15 J. which the ſaid 7. S. did ad- 
judge the ſaid B. to have ſuſtained in Coſts 
and Damages, by Reaſon of a Suit without 
Cauſe commenced by A. againſt B. and that 
all Suits and Differences between them ſhall 
ceaſe ; this is a good Award ; for by this A- 
ward A. is not ſubject to have Coſts taxed 
againſt him at the Prayer of B. and therefore 
the Award is not of one Side only ; though 
it was objected, that B. had no Advantage 
| by Staying his own Suit, and paying 15 J. 
Coſts; and that it did not appear, that there 
were any other Differences between them. 
2 Vent. 221. 5 : 
20. It is a good Award where each Party 
is indebted in 40s, the one to the other, 
that the one ſhall be quit againſt the other, 
for there is a ſufficient Satisfaction. 19 H. 6. 

37. . 4.48 TT 
| 21. If an Award be, that all Controver- 
ſies ſhall ceaſe, and that one ſhall give 124. 
to the other; this is a good Award, though 
the other hath nothing given to him; for it 
may be, that he hath done a greater Treſ- 
paſs than the other. 1 Rol. Abr. 254. 1 Lev. 
58. the like Point adjudged.  _. 

22. If an Award be de & ſuper Premiſſis, 
that each of the Parties ſhall make a TORO 

2 Dan the 
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the one to the other, of all Matters till the 
Award; and that one of the Parties ſhall 
pay 10 J. to the other at a Day certain, 
quod partes Predidte continuarent amantes & 
amici ut in Priori tempore; this is a good A- 
ward ; for though it be admitted, that the 
Award, as to the general Releaſe till the A- 
ward made, is void (though the Court in- 
clined econtra as to this Point) yet the A- 
ward for the Payment of 101. is an Award 
of both Parts, becauſe it ſhall be intended 
to be in Satisfaction of all Matters between 
them, eſpecially in this Caſe, where it is ſaid, 
that the Parties ſhall be Friends, at in Priori 
tempore. 1 Rol. Abr. 254. | 

23. All the Matters awarded to be done 
on the one Side, were pardoned by the Ge- 
neral Pardon; and the Award was, notwith- 
ſtanding this, held good. 1 Sid. 178. 

24. And nate, that where there are ſeve- 
ral Parties, ſomething beneficial muſt be a- 
warded to each. 8 

25. As if three Perſons, ſcilicet A. B. 
and C of the one Part, and D. of the other 
Part, ſubmit themſelves to the Award of 
A S. ita quod, Ec. and he makes an Award 

tween A. and B. of the one Part, and D. 
of the other Part, and makes no Award be- | 
tween C. and-D. this is not good. 1 Rol. Abr. 


R But the Condition of the Submiſſion 
may be ſuch, as that it may not be requiſite 
to make an Award between all the Parties. 
2. As if A. and B. of the one Part, and 
C. of the other Part, ſubmit themſelves to 
the Award of FJ. S. of all Matters between | 
| _ them, | 


them, F. S. may make an Award of any 
Matter between A only and C. though B. 


miſſion ſhall be taken diftributively. 8 Co. 98. 
28. And note, that where one Perſon ſub- 
mits for another, regularly there muſt be 
ſomething advantagidus awarded to be done 
to him on whoſe Behalf the Submiſſion was. 
Carth. 413 
29. If A. and B. ſubmit to the Award of 
S. who makes an Award, that A. ſhall be 
zund with ſuch Sureties as B. ſhall approves 
for the Payment of 100 J. to B. and that 
thereupon they ſhall ſeal mutual Releaſes to 
one another; this is a void Award, becauſe 


> 
| hath nothing to do therewith; for the Sub- 
| 
e 


B. muſt firſt approve of the Security before, 


and without which the Releaſes are not to 
„be given; fo that it is but an Award but of 
one Side. Hill. 1 W. & M. between Thirsby 
and Helbot, 3 Med. 272. 


Party, altho' it be awarded to be done to a 
Stranger. 

31. As if an Award be, that A ſhall pa. 
Money to the Servant of B. this is : 
W 3 Leon. 62. 


' [Servant received it to the Ule of his Maſter. 
N. Dier 242. 

33. So if J. S. and 7 D. are bound in 
20 J. at my Requeſt, and the Requeſt of 
M. N. and afterwards there is a Controverſy 


Money, among other ſuch Bargains between 
us; upon which all Matters in Controverſy 


bitrator 
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zo. A Thing may be beneficial to the 


32. But then it muſt appear, that the 


between us Two, which of us ſhall pay this 


1 are ſubmitred to Arbitrament ; and the Ar- 
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| bitrator awards, that I ſhall pay one Moie- 
of the Money with the Uſe, and V. N. 
the other Moiety to the Obligee ; this is a 
Award, though he be a Stranger to 
whom it is to be paid by thoſe who ſubmit. 
ted themſelves, for here appears to be an 
Advantage to the Parties. 1 Rol. Abr. 247. 
34. In Debt upon a Bond, the Defendant 
prayed Oyer of the Condition, which was 
for performing the Award of F. S. and 
pleaded Nul agard fait; and the Plaintiff re- 
plied, and ſet forth an Award, which was 
that the Plaintiff and Defendant ſhould pay 
each a certain Sum yearly to A. for the Uſe| 
of Mrs. Bird, their Mother. Broder ick took 
an Exception to the Award, that this was to 
award a Thing to be done to a third Per- 
ſon, who is a Stranger to the Submiſſion, 
and conſequently of a Matter out of the 
Power of the Arbitrators ; but Holt Ch. Juſt. 
was of Opinion, that a general Award of 
Money to a Stranger was good; for it ſhall 
be intended the Submittants were bound ai 
Truſtees, or were liable to pay the ſame; 
and the Payment ſhall be intended for their | 
Benefit, unleſs the contrary appear; but 
. Powel' was of a contrary Opinion, and he 
ſaid it muſt appear to be for their Benefit; 
and it ſhall not be ſo intended, unleſs it ? 
does appear; but in the principal Caſe he 
held, that it ſhould be intended to be for 
their Benefit, or rather that it appeared to 
be ſo, becauſe the Payment was to the Uſe 
of the Mother; but no Judgment was given. 
1 Salk. 74. 
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; _ 7. 3 | 
„An Award muft appoint the Doing 
ok a Thing that is reaſonable, 


- poſſible, and lawful. 
. T has been often obſerved, that the 


r Arbitrators being Judges of the Parties 
_ own chuſing, the Law will not countenance 
" nor regard any Complaints, which may be 
5 made with Reſpect to the Unreaſonableneſs 
p or Severity of the Award, unleſs it appears 
* to be ſo unreaſonable or ſevere as to be a- 
to gainſt Law, or impoſſible to be performed; 
. and therefore it is, that we have but few 
X Caſes, wherein it has. been attempted to ſet 
ne afide the Award barely on this Account; 
f however, it is ſaid that, | 
of 2. If an Award be, that one ſhall ſerve 
18 fe other two Years in Satisfaction of an 
Action, he is not bound to perform it. 9 


E. 4. 44 

3. If there be a Submiſſion of all Con- 
troverſies between the Parſon of A. and the 
Pariſhioners there, and the Arbitrators a- J 
ward, that the Pariſhioners at all Times ſhall 
give Notice to the Parſon, when they ſhear 
= their Sheep, ſo that the Parſon or his Ser- 
= vants may be there, it is a good Award; for 
the Notice muſt be given at the Parſonage, 
where, by Intendment of Law the Parſon 
is always reſident ; per Croke: But Hutton 
held, that the Award was void, becauſe, as 
be faid, it was unreaſonable that the Pa- 
Tf _ riſhioner 


wy 
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riſhioner muſt find the Parſon 2 Sc. 
to give him Notice; but it was adju ged af- 
terwards, according to the Opinion of Croke, 


between Mudy and Oſam, Lit. Rep. 30. 
But though the Courts of Law are not 


willing to give any Countenance to Com- 
plaints founded barely on the Unreaſonable- 


neſs or Severity of the Award; yet it is o- 
therwiſe where the Award is impoſſible to be 
performed, or where it is againſt Law. 

4 As if the Arbitrators award J. S. to pa 


a Sum of Money at a Day paſt, it is void, | 


and the Condition is ſaved. 8 E. 4. 1. b. 
5. So if it be awarded to turn the River 
of Thames, to releaſe all Right in the Ma- 
nor of 4. when in Truth there is no ſuch 
Manor; 22 H. 1. : -  * | 
6. So if the Award be, that one ſhall 
command the Juſtices de Banco to make 
him to levy a Fine before a certain Day; 
this is void; becauſe it is not in his Power, 
19 E. 4. 1. 3 
J. If Two ſubmit themſelves to the A- 
ward of J. S. for the Title of certain Copy- 
hold Land, and J. S awards that one, ſcili- 
cet A. ſhall pay to the other, ſcilicet B. 61. 
upon the 21ſt Day of May, and 61. at Mi- 
chaelmas next enſuing ; and that B. ſhall re- 
leaſe to A. all his Right in the Copyhold, 
ſuper predict primo die Maii, omitting vice- 
ſimo, and awards over, that he ſhall make 
farther Aſſurance within three Days after, 
E29c. this is a void Award; for the Award for 
Making of the Releaſe ſuper pred primo dis 
Maii is void, there being no ſuch Day be- 
fore-mentioned ; and it appears that the 
| Releaſe 
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Releaſe at che ſaid Day ſhould be the prin- | 
cipal Conſideration of his Part, who ought 
to make it; and then the Reſt of the Award 
for further Aſſurance, which is good, is not 
ſufficient, this being but Part of the Conſi- 
deration, and Award of his Part. 1 Rol. 
Ar. 254. | | 

8. But if the Thing to: be performed be 
poſſible, though it appear extream difficult, 
yet the Party is bound to perform it. 

9. And it is ſaid, that if one be awarded 
to go to ſuch a Place, and bring from thence 
a certain Thing which is not there; yet the 
Party is obliged to convey it firſt to the 
Place, and then bring it from thence. 9 H. 7. 
wu | | 
10. An Award that one ſhall pay 207. 
where he hath not 20d. or twenty Tun of 
Wine, where he hath not one, is a good A- 
ward. 19 E. 4. 1. 5 

11. It is ſaid in the Year-Book, 18 E. 4. 
21. that if an Award be, to make an Obli- 
gation to another immediately after the A- 
ward; this is void; for a Space is requiſite. 

12. But otherwiſe it is, if he awards that 
one ſnall make a Feoffment to the other of 
one Acre, and ſnall immediately after deliver 
the Charters; this is good; ſo if it be, that 
he ſhall make an Obligation, and imme- 
diately after pay the Money; for this is poſ- 
ſible. 18 E. 4. 21. 
13. But the Law ſeems to be well ſettled 
as to this Point; for it has been adjudged, 
that if an Award be to pay Money, with- 
out mentioning Time or Place, it muſt be 
intended immediately; and yet good. 2 

5 N Brown. 
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like, it is void. Co. Lit. 206. 


leaſe is not good in Law. I Jon. 165. 


Awards void in Part, and good ko: 


it is called) and where it is abſolute, and e- 
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Brown. 311. And per Holt Ch. Juſt. where 
no Time is appointed, it muſt be done in 
convenient Time, for the Law ſupplies it; 
ſo, if there muſt be a Requeſt, the Law ſays 
it muſt be in convenient Time after Re- 
queſt ; if there needs no Requeſt, but there 
muſt be a Tender, that muſt be likewiſe in 
convenient Time. 1 Salk. 69. 

14 If an Award be, that one of the Par- 
ties ſhall kill, ſteal, "forge a Deed, or the 


15. If it be awarded, that Mone ſhall 
be paid to an Infant, and that he ſhall make | 
a Releaſe ; it is void ; for the Infant's Re- | 


SECT. VIII. 


the Reſt; and void in Pour void | 
. fo? the Whole, | 


HE moſt prevailing ' Diſtinion 10 
be met with in our Books, relating 
to the Awards being void in Part, or in the 
Whole, is where the Submiſſion is conditio. | 
nal, or with an Ita quod fiat de Premiſſis Gl 


numeratin — by ſeveral particular Matters io = 
Controve 


2. As in ” Baſpole's Caſe, 8 Co. 98. * 80 


it is held, that if the Submiſſion be cond - 8 
tional, or with an Ita quad, the Award mull 
-be made of all ſuch Marters as the Arbitra- - 


ton 
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tors had Notice of; otherwiſe it will be void 
for the Whole. | 
3. But if the Submiſſion” be abſolute, or 
without any ſuch conditional Clauſe, then 
the Arbitrators may make an Award of any 
Part or Parcel of the Matters in Controver- 
ſy; and it will be good for ſuch Part. id. 
4. But it does not ſeem that it is upon 
the above Diſtinction, that Awards are now 
held to be good in Part, and void for the 
Reſt ; for it is a ſtated Rule concerning A- 
wards that are ſaid to be de & ſuper Premiſſis. 
5. That if the Words uſed in them be in 
their Nature more comprehenſive, and ſo 
extenſive to Things not within the Submiſ- 
ſion; yet they ſhall be intended, that there 4 
was no other Matter between the Parties for 
them to lay hold on, but what was ſubmit- 
ted, if the contrary be not ſhewn ;. ſo e con- 
verſo, if the Words are more narrow and 
leſs comprehenſive, than to take in all the 
Matter of Submiſſion; yet it ſhall be intend- 
ed, that no more was in Controverſy, than 
what the Words naturally comprehend, if 
the contrary be not likewiſe ſhewn. "578 
6. And though this Rule has prevented in 
a great Meaſure Awards from being void on 
this Account, yet have they been often held 
good for Part, and void for Part, when they 
could not be ſaid to come within this Rule. 
7. And it appears, that Awards (tho' the 
= Submiſſion was conditional) have been held 
d. good, though the Arbitrators made an A- 
ut ward of Part of the Matters in Controverſy, 
of which they had Notice, eſpecially if they 


awarded general Releaſes. 1 Sand. 32. 
| N 2 8. And 
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8. And that where an Award was made 
of the Whole, and Part happened to be 
good, and Part void; yet it has been held 
good for that Part which was well awarded, 
and void for the Reſt; eſpecially if that 
good Part did not depend on that which 
was void, as appears by the following Caſes. 
9. If upon a Submiſhon by A. and B. of all 
Suits between them concerning certain Tithes, 
the Award be, that A. ſhall pay to B. ſuch 
a Sum of Money, and that B. ſhall ſuffer all 
Suits to be diſcontinued which he hath a- 
gainſt A. where he hath other Suits which 
do not concern the ſaid Tithes; by which 
the Award is void for this; yet the Award 
is good for the Reſt; for this is not ſo en- 
tire as a Releaſe. Adjudged in Cam. Scac. 
1 Rol. Rep. 362. I | | 
10. If the Submiſſion be of all Matters 
depending, and the Award is, that he ſhall 
not proſecute any Action depending or ari- 
ſing, till the Award made, where there are 
mean Actions depending between the Sub- 
miſſion and the Award, by which the Award 
is void for theſe; yet the Award is good 
for thoſe which are ſubmitted ; becauſe this 
is not ſo entire, but that this Part of the | 
Award, which is good, may be performed. 
Between Sayer and Sayer, 1 Rol. Abr. 258. | 
11. If the Submiſſion be of all Matters | 
depending, Sc. and the Award is, that one, 
ſcilicet A. ſhall pay to the other, 3 B. 
1000]. at ſuch Days, Sc. and further a- 
wards, that all Actions, Controverſies and 
Matters in Difference whatſoever, between 
the ſaid Parties, preſently ſhall ceaſe, deter- 
mine, 
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mine, and be void; and it is further award- 
ed, that each Party ſhall make general Re- 


leaſes of all Matters and Demands between 
them till ſuch a Day, which, by Admittance, 
comprehends the Obligation of Submiſſion ; 
yet, although this Award is void as to the 


Releaſe, becauſe, if it ſhould be made, it 


would releaſe the Obligation of Submiſſion ; 
yet the Award is good, in as much as there 
is an Award of both Sides,. preter this, ſcili- 


cet the Payment of the 10001. and alſo 
that all Matters in Controverſy between 
them ſhall ceaſe, which is good; and ſo the 
Award of both Parts, and Recompence to 
them. 1 Rol. Abr. 258, 259. 


12. In Debt on an Obligation to orm 
an Award, and in the firſt Part of the A- 


ward *tis awarded, that all Suits and Contro- 


verſies ſhall ceaſe, &c. and though in all 


the Award afterwards nothing is well award- 
ed, but only on one Part; yet it was agreed 


by the Court, that this is a good and mutual 
Award on the firſt Part only. Between Har- 


ris and Kyipe, 1 Lev. 58. | 

13. In an Aſſumpſit for the Performing 
an Award, the Defendant pleaded, that the 
Submiſſion was conditional, and that 41. was 
due to him for Fees as an Attorney, of 


which he gave Notice to the Arbitrators; _ | 
but that they notwithſtanding awarded him 


to pay 67. and that each Party ſhould give 
mutual Releaſes; and though it was object- 


ed, that the Submiſſion being conditional, 
or with an Ita quod, they ſhould have made 
an Award of all that was notified to them ; 


but in this Caſe it was held to be good e- 
"0-8 nough, 


— 


* 
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* nough; for they having awarded Releaſes, 
the Award was thereby mutual, and per- 
haps they did not deem this a juſt Debt. Be- 
tween Birks and Trippet, 1 Saund. 32. 

14. If A. and B. ſubmit to the Award of 

J. S. and he awards that A. ſhall pay to B. 
104. and that B. ſhall pay to A. the Expen- 
ces at the Making the Award; and that, up- 
on the Performance of the Whole, they 
ſhall make to one another 22 Releaſes; 
this is a good Award] for the Releaſes ought 
to be made upon the Performance of that 
which is well awarded, and not ſtay till the 
Performance of that which is void. 2 Lev. 3. 
Same Point adjudged 3 Lev. 413. 
15. If in an Action of Debt upon an A- 
ward, the Plaintiff declares, that the Arbi- 
trators did make an Award, that the Defen- 
dant ſhould pay unto the Plaintiff 107. this 
is a good Declaration, though nothing is 
ſhewn to have been awarded on the other 
Side; for it is ſufficient for the Plaintiff to 
ſet forth that Part of the Award which in- 
titles him to his Action. 1 Leon. 72. 

16. If the Condition of an Obligation be 
to perform an Award, and the Award is, 
that the Obligor and a Stranger ſhall pay to 
the other Party 10 J. though this is void as 
to the Stranger, yet it is good as to the | 
Obligor, and he is bound to perform it. 1 
Rol. Abr. 244. 8 

17). If the Arbitrators award, that one 
ſhall make an Aſſurance of certain Land 
within the Submiſſion, to the other and his 
Wife, where the Wife is a Stranger to the ' 
Submiſſion ; and therefore the Award is void | 

| as 


z 
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as to her; yet the Award is good 
Reſt; for he ought to make the Aſſurance 


to the * = Husband. 1 Rol. Abr. 259. 


18. So if an Award be, that one ſhall 
make a Leaſe for Life to the other, the Re- 
mainder to a Stranger in Fee; tho? as to the 
Remainder this is a void Award ; yet it is 

as to the particular Eſtate: Cro. Elia 758. 

19. If Two ſubmit themſelves to the A- 
ward of 7. S. ita quod fiat before Michae!- 
__ an the Arbitrators award that one 


| 51. to the other for ten Loads of 
Wark Tus and 


awards ſeveral other Matters for 


other Things; ; and after this Award, if he 


that is to pay it, can diſprove, or better 
prove the Payment of an ay of the ſaid Sums 
before them, or of an them, before the 


ſaid Feaſt of Michael; then ſo much as is 


proved ſhall not be bad at the ſaid Feaſt; 
this is a good Award; for the firſt Part is 


good, and ſo thereby the Authority of the 


Arbitrators ended, and then a Reference to 
Proof or Diſproof is meny void. Hob. 218. 


SECT. 1x. 


1 the perfoꝛmance ot 28 
| Award. | 


1. A Mee Award being made by the Ar- 


bitrators, it is incumbent on each 


= to perform whatever is awarded on his 


their Part to be done; 'provided it be 


minds in ſuch Manner as the Law preſcribes ; 
for it ſeldom happens that any Thing elſe Fo 


will excuſe the Parties. 
N +. | 2, Bur 
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for the 
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2. But if the Award be vaid, as being a- 
gainſt Law, the Parties are not obliged to 
orm it, though the Submiſhan be by 

nd, or otherwite. Dal. 43. 

3. Yet it is ſaid, thatif after ſuch void A- 
ward made, there be an Aſumꝑſit to perform 
it, this ſhall bind, for Volenti non fit Injuria. 
Noy 62, N 

4 If an Award be, that each of the Par- 
ties fhall diſcontinue the Actions which they 

have one againſt the other, (admitting this 

is good, though it is not final) this is a ood 
Award ; for if *the Court will not ſuffer a 
Diſcontinuance to be made, the Party ſhall 
be excuſed. 3 Leon: 62. : 


5. It is held, that where a Thing is a- 


warded to be done, which afterwards be- 
comes impoſſible by the Act of God, that 
the Party is excuſed; 2 if an Award be, to 
deliver a Horſe, before ſuch a Day, and he 
dies before the Day, the Party is excuſed. 
ZI E. 4. 70. 131 8 | 


6. But if a Thing awarded to be done, 


becomes impoſſible by the Act of a Stranger, 
how far that will excuſe the Non-pertor- 
mance, quære, and ſee 2 Mod. 27, 28. 

7. In Debt upon an Obligation, condi- 
' tioned for the Performance of an Award, 
by which the Parties were obliged to give 
mutual Releafas, the Defendant pleaded, 
that he made a Releaſe to the Plaintiff, and 
delivered it to F. S. for his Uſe; and this 
was held a good Performance, for that the 


Defendant could not plead Non eft ſactum; 


neither could he countermand it; and as the 
Arbitrators had not appointed any Place 
538 | where 


| 
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where the Releaſes ſhould be delivered; if 
the Plaintiff ſhould abſent himſelf, ir would 
be very inconvenient. Crb. Eliz. 54. 

8. If in Debt upon an Obligation, condi- 
tioned for the Performance of the Award of 
J. & the Defendant pleads, That whereas 
there was a Suit in Chancery by the now 
Defendant, againſt the now Plaintiff, for 
ſuch a Cauſe, Sc. the ſaid 7. S. did award 
that the ſaid Suit ſhould ceaſe, and that the 
now Plaintiff ſhould ſtand acquitted de qua- 
libet materia in eadem contenta, and avers 
that he did not any further proſecute the ſaid 
Suit, but that the now Plaintiff always after 
Stetit inde quietus ; this is a good Plea, with- 

gut ſhewing any Diſcharge in Facto; and the 
Award being, that he ffaret acquietatus, it is 
no more, than that by that Award he ſhould 
be acquitted. Cro. Fac. 339. N 
9. In Debt upon an Obligation for Per- 8 | 
formance of an Award, which was, That 
the Plaintiff ſhould not proſecute, nor pro- 
ceed in the ſame Term, in ſuch an Action; 
and it was held by the Court to be a good 
Award; and it was likewiſe agreed, that the 
Award being, that he ſhould not proſecute 
in ſuch an Action in the ſame Term, that 
the Entry of Continuance from 'Term to 
Term is not any Breach ; and by two Ju- 
ſtices, if one be obliged that he ſhall not con- 
tinue ſuch a Suit ; if he continue it by At- 
torney, it is a Breach of the Obligation; but 
if the Attorney enter the Continuance with- 
out his Privity, it is no Breach. Cro. ac. 
525. Vide the gth Chapter, concerning plead- 
ing of Awards, what ſhall be a Breach, Go. 

| . 
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A 
Pꝛecedents of different kinds of if , 
> LY Awards, ; al 


Au Award in common Form, when the 
Submiſſion is by Bond. 


O all People to whom this prefent wri- 

ting of Award ſhall come, A. B. and 

C. D. of, &c. ſend Greeting. Whereas great 
Variance, Strife, Debate. and Controverſy 
hath heretofore been had, moved and ſtir. 
red, between E. E of, Ec. and G. H. of, Ec. 
of, for and concerning, c. —— For the 
appeaſing and ending whereof, either of the 
ſaid Parties, by their mutual Aſſents, Con- 
ſents and Agreements, have ſubmitted and 
bound themſelves either to the other, by 
their ſeveral Writings Obligatory, bearing 
Date, Cc. in the Sum of, c. to ſtand to, 
obey, abide, obſerve, perform, fulfill and 
keep the Award, Order, Arbitrament, Judg- 
ment, final End and Determination of us 
the ſaid A. B. and C. D. Arbitrators indiffe- 
rently elected and choſen between the ſaid 
Parties, to arbitrate, award, order, &c. — 
of and for the Premiſſes, as by the ſaid ſeve- 
ral Obligations, with the Conditions for the 
Performance thereof, relation thereunto had, 
more at large may appear. Now know ye, 
That we the ſaid Arbitrators, having taken 
upon us the Buſineſs and Charge of the ſaid 
| | Award, 


” 
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Award, and willing to ſet the ſaid Parties 
at Peace and Concord, by making a final 
End and Determination concerning the Pre- 
miſſes in Controverſy; and having taken 
Advice and Deliberation, and heard, 
and examined their Proofs and Allegations 
concerning the ſaid Premiſſes in Controverſy, 
do make, publiſh, declare and give up this 
our Award concerning the Premiſſes, in 
Manner and Form following, viz. Firſt, We 
award, order, judge and determine, that, 
Sc. alſo we award, &c. Finally, we award, 
judge and determine, &c. In Witneſs where- 
of we, the ſaid Arbitrators, have put our 
Hands and Seals the Day of Sc. 


— ., 


Another Fozm of an Award, upon 
a Submiſſion by Bond. 


if People, to whom this preſent Wri- 
ting of Award ſhall come, A. B. of, Ac. 
and C. D. of, Sc. Arbitrators indifferently » 
choſen, elected and named, by and between -- 
E. E of, Sc. and G. H of, He. to arbitrate, / 


award, order, judge and determine, gf for, 
upon (and concerning all and all manner * 


Action and Actions Cauſe and Cauſes of 
ction, Suits, Bills, Bonds, Specialties, Judg- » 
ments, Executions, Extents, Quarrels, Con- -/ 
troverſies, Treſpaſſes, Damages and Demand 
FP hatſoerer at any Time before our Jaid - 
e ad, made, moved, brought, com- 
nced, ſued, proſecuted, done, ſuffered, 


committed, or(depending by or between the 
_ faid Parties, as by the —_ Bonds or W- 
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* 


2 
* 
9 


b * all People to whom this preſent Wri- 
tin 


tions, and Proofs of both the ſaid Parties, 
the ſaid Parties at Unity and good Accord, 


deem, decree and judge, That the ſaid E. E 
his Executors or Adminiſtrators, ſhall well 


ſaid G. H. his Executors, Adminiſtrators or 


trate, award, order, judge 
vthereupon as fo — 5 Firſt, Ec. hi 
> Witneſt whereof we, the faid Arbitrators, if 
have to theſe our preſent, Tc. interchange- 
] 
0 


» 


— 
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un. Dom. 1730. 


6 — cs — 


o 


The Fozm of an Umpirage, bziefly 
JJ 


g ſhall come, I A. B. of C. G. 

Umpire, indifferently choſen by E. F. of, 
Sc. and G. H. of, Oc. having deliberately | 
heard and underſtood the Griefs and Allega- | 


and willing, as much as in me lieth, to ſer if 


do by theſe Preſents arbitrate, award, order,| 


and truly pay, or cauſe to be paid unto the 


Aſſigns, at or in the, Cc. the full Sum of of 
ten Pounds of lawful Money of Great Bri: the 
tain, on the firſt Day of May next —_— 

12 the 
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the Date heteof; and that upon Payment - 
thereof, either of the ſaid E. F. and G. H. E 
ſhall ſeal, ſubſcribe, and, as his ſeveral At - 
and Deed, deliver unto the other of them | 
a general Releaſe in Writing, of all Matters, 
Actions, Suits, Cauſes of Actions, Bonds, 
Bills, Covenants, Controverſies and De- 
mands whatſoever ; which either of them 
may, might, or in .any wiſe ought to have, 
of, and againſt the other of them, by Rea- 
ſon aforeſaid, or Means of any Matter, Cauſe 
or 'Thing whatſoever, from the Beginning 
of the World until the 29th of April, (the 
Date of the Bonds of Submiſſion.) In Mit- | 
neſs whereof I have hereunto ſet my Hand 4 
and Seal the Day of in the Wo. 
Tear of the Reign of, Oc. Ann. 
Dom. 1730. 7 | 


, wood crnfira a9 tack lt 


| Another Foꝛm of an Award 02 Ar⸗ 
1 made by two Arbitra⸗ 
028. | = 


ly R/T all to whom theſe Preſents ſhall come, 
&| or may concern, or to all to whom this 
Ss, preſent writing of Award indented ſhall 
et come, We F. C. of S. in the County of, 
desc. and F. V. of, Cc. ſend Greeting. M here- 
e s J. E. of, Oc. having a Leaſe of a Farm 
F. of Lands, called, Cc. and ſituate in, Ec. 


ell Hand now in his the ſaid J. E.'s Poſſeſſion, 
he did agree to refer the Valuation, Appraiſe- 
or ment and Eſtimation, as well of the Term 
of of Years then therein to come, as alſo all 
i. the Iron Mine, Woods, Underwoods, Re- 
| i pairs, 


Ke 
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pairs, and all other Matters in Diſpute be. el 
tween the ſaid F. E. and F. M. of V. in the 
ſaid County, Yeoman, of, for, touching 
and concerning the ſaid F. M's taking and 
accepting of ſuch Leaſe, Iron Mine, Re- 
pairs, Woods, Underwoods, Wood-Ground; 
and other Matters touching and concerning 
the ſame: In purſuance whiereof the ſaid 
J. E. and 7. V,. have bound themſelve;Þj 

either to the other in the Penal Sum of 100/.j 
by their ſeveral Obligations, bearing Date 
with Conditions there under-written, to 
ſtand to, obey, abide, obſerve, perform, 
fulfill and keep the Award, Order, Arbitra-i 
tion, final End and Determination of then 
the ſaid F. C. and J. V. indifferently named, 


elected and choſen, by the mutual Conſent, | 2 
and at the earneſt Requeſt and Petition of ir 
both the ſaid Parties; ſo that the ſaid A. x 
ward was made in Writing, ready to be de- ei 
livered to the ſaid Parties in Difference, o tt 
to ſuch of them as ſhould deſire the ſame, 2 
on or before, c. as in and by the ſaid Ob- ¶ ti 
ligations, and Conditions thereof, more plain a 
ly doth appear. Now know ye, That we the C 
ſaid F. C and F.H. having taken upon u- nun 


the Burthen and Charge of the ſaid Award, 
and having deliberately and at large heard 

examined, viewed and conſidered of the Va- 

lue, Eſtimation and Contents of the ſaid 

Farm, Goods, Chattels and Premiſſes, do 

by theſe Preſents award, deem, adjudge. and 

order, in Manner and Form following; that 
is to fay, Firſt, We do award, order and 
judge, That, c. (and ſo having ſet down 
the Particulars of the Award, you may con- 
| clude 
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be clude thus, viz.) and for the better Atteſta- 


the tion and Confirmation of this Award, we 
ung che ſaid Arbitrators have hereunto ſet our 
= Hands and Seals this, Ec. 

e- | 

nds We 

ine The Foꝛm of an Award by one Ar⸗ 
aid bitratoz, 02 Umpire. | 


* all Chriſtian People to whom this 
preſent Writing of Award ſhall come, 
75 E. of B. in the County of, Cc. Eſq; 
endeth Greeting. I bereas divers Suits, Va- 
riances, Controverſies and Debates hereto- 
fore have been moved, and depending be- 
eween E. TJ. of, c. of the one Part, and 
R. H. of, Ec. of the other Part, for pacify- 
ing, ordering aud ending whereof, the ſaid 
E. T. and R. H. have bound themſelves 
either to the other in the Sum of 1007. by 
their ſeveral Obligations bearing Date the 
23d Day of November laſt paſt, with Condi- 
tions there under-written, to ſtand to, obey, 
abide, perform, fulfill and keep the Award, 
Order, Arbitrament, final End and Deter- 
mination of the ſaid F. E. indifferently e- 
lected and choſen, by the mutual Conſent, 
and at the earneſt Requeſt and Petition of 
both the ſaid Parties, to arbitrate, award, 
judge, order and determine of, for, and 
concerning all and all manner of Action and 
Actions, Cauſe and Cauſes of Action, Suits, 
Bills, Bonds, Specialties, Judgments, Exe- 
cutions, Extents, Quarrels, Controverſies, 
Treſpaſſes, Damages and Demands whatſo- 
ever, at any Time heretofore had, made, 
72 moved 
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de delivered to the ſaid Parties in Difference, 


on or before the, Cc. as in and by the ſaid 


know ye, That the ſaid J. E. of his good 
Parties, and out of the great Reſpect he 


upon him the Charge and Burthen of the 


by theſe Preſents arbitrate, award, judge, 


Matters aforeſaid, or by Reaſon or Means 
of any Matter, Cauſe or Thing whatſoever, 


moved or depending between the ſaid Par: 
ties, by reaſon of any Act, Matter, Cauſe, 
or Thing whatſoever, from the inning 
of the World unto the Day of the Date of 
the ſaid Obligations ; ſo that-the ſame Award 
was made in Writing, or otherwiſe ready to 


or to ſuch of them as ſhould defire the ſame, 


Bonds, or Writings Obligatory, it doth and 
may more fully and at large appear. Nev 


Will and Favour which he beareth to the ſaid 
hath to their future Quiet and Unity, taking 


ſaid Award, and having deliberately and 
at large heard and examined, and conſider 
ed the Grievances, Allegations, Witneſſes, 
and Evidences of both the ſaid Parties, doth 


deem, order and determine, That the ſaid 
E. J. do and ſhall pay, or cauſe to be paid 
unto the ſaid R. H. 100 J. of, Sc. at or up- 
on, Sc. and that upon Payment thereof, 
either of them the ſaid E. T. and R. H. ſhall 
ſeal and ſubſcribe, and, as his ſeveral Act and 
Deed, deliver unto the other of them a ge- 
neral Releaſe in Writing, of all Matters, 
Actions, Suits, Cauſe and Cauſes of Actions, 
Bonds, Bills, Covenants, Controverſies and 
Demands whatſoever either of them hath, 
may, might, or in any wiſe ought to have 
againſt the other of them, by reaſon of the 


from 


A ann. — * 6 " 1 
oC — "Th * * 
pare r a * $ by «RN 7 4 A * 

Ex ae * * q " \ ein 22 K 5 po, * #1 * 1 
* . . r OY x 

| tat! . : \ — 4 —— 

7 q n 5 : . 8 4 l 5 

* * * > - - d 

4 ; , . 
F : Wt Foe 


. N , 8 * 4 ' a 
F 2 ; | 
| : g — ; F4 F 1 4 * 6 | - | 
De Compleat 'Arbicratoz, 7593 
x 


u. from the Beginning of the World to, Ec. 
ſe, (dhe Date of the Bonds of Submiſſion.) In Mit. 
of bo 


An Award between Executoꝛs at 
Controverſp about the Ceſtatoꝛ's 


C | . 

* Goods, made by four Arbttra- 
nd 0 | | 
ow O all People to whom this preſent Wri- 
0d ting of Award Indented ſhall come, 
aid We H. T. of, Sc. N. N. of, Ec. A. H. of, 
be Ec. J. H. of, Sc. ſend Greeting. Whereas 
ing latel/ heretofore a Suit, Variance or Con- 
the troverſy was had and moved by or between 
nd R. X. of, Sc. of the one Part, and G. KX. 
ler- of, Sc. of the other Part, for and touch- 
ſes ing the Execution of the Laſt Will and 
othTeſtament of C. P. late of L. Widow, de- 
ge, eaſed; who had thereby ordained, made 
aid and appointed the ſaid R. and G. Executors 
„aid of her ſaid Laſt Will and Teſtament; for 


the final ending whereof, and of all other 
ontroverſies betwixt the ſaid Parties, the 

ave ſubmitted themſelves to the Award, 
\rbitrament and Judgment of us the ſaid 
\rbitrators, in ſuch Sort or Manner as by 


e- 

= peveral Obligations of 50 J. a- piece in that 

ons ehalf made by either of the ſaid Parties 

and to the other of them, dated, Sc. with their 

ath, W<veral Conditions, plainly may appear; the 
harge and Bufineſs of which ſaid Award 


and Arbitrament, we the ſaid Arbitrators 
ave- taken upon us, and have throughly 
eard and conſidered of all the Controver- 

Q — 
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ſies between the ſaid Parties, and of their 
Allegations, Declarations and Anſwers on 
both Sides; and now we do by theſe Pre- 
| ſents make and give up our Award, Arbi- 
trament, final End, Order and Judgment, 
of and upon the ſame Premiſſes, between 
the ſaid Parties, in Manner and Form fol- 
lowing, viz. Ferft, We do award, order and 
judge, by theſe Preſents, that the ſaid G. A. 
and his Executors, ſhall permit and ſuffer 
the ſaid R. K. to have and enjoy to his own 
Uſe, that Mourning Gown or Cloak, which 
he had after the Deceaſe of the ſaid C. P 
againſt her Burial; And alſo that the ſaid 
G. his Executors, Adminiſtrators or Aſſigns, 
ſhall on the roth Day of, c. between the 
Hours of, c. pay, or cauſe to be paid to 
the ſaid R. K. his certain Attorney, Execu- 
tors or Adminiſtrators, at, Sc. the Sum of, 
Sc. and then and there alſo ſhall clearly 
and freely give and deliver to the ſaid R. his 
Executors, Adminiſtrators or Aſſigns, fix 
Silver Diſhes, and a Silver Bowl Gilt, the 
whole weighing 29 Ounces, which late be- 
longed to C. P. And we do further award, 
Sc. That the ſaid R. his Executors or Ad. 
miniſtrators, ſhall not at any Time hereafter 
either deal or intermeddle with the Execu-M b 
tion of the Laſt Will or Teſtament of the 
ſaid C. P. or claim, take or challenge any of 
the Goods or Chattels which were of the 
{aid C. other than only the Diſhes and Bom 
aforeſaid; or receive, take, acquit and dif- 
charge any Debt or Duty which was owiny 
or growing due to the ſaid C. whilſt ſhe lived, 
And alſo that the ſaid R. K. his Executor 
25 Admi- 
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Adminiſtrators and Aſſigns, from Time to 
Time, and at all Times hereafter, ſhall agree 
and conſent, permit and ſuffer, that the 
ſaid G. his Executors and Adminiſtrators, 
ſhall and may peaceably and quietly have 
and take, and by all lawful Means recover 
and enjoy all and ſingular the Goods, Chat- 
tels and Debts which were of the ſaid C. at 
the Time of her Deceaſe, other than only 


the Diſhes and Bowl aforeſaid, without any 


Let, Claim, Hindrance or Impediment of 
the ſaid R. his Executors or Adminiſtrators ; | 
And alſo that the ſaid R. his Executors 
and Aſſigns, upon Payment and Delivery to 
him, or any of them, made of the Sum of 
Money, Diſhes and Bowl aforeſaid, in Form 
aforeſaid, ſhall deliver, or cauſe, c. to the 
ſaid G. K. his Executors or Adminiſtrators, - 
one ſufficient Acquittance, teſtifying the Re- 
ceipt of the ſame Money, Diſhes and Bowl 
aforeſaid. And moreover We the ſaid H. 
Sc. do hereby award, Oc. that the ſaid G. 
his Executors or Adminiſtrators, at the only 
Coſts and Charges of the ſaid G. his Execu- 
tors or Adminiſtrators, ſhall well and ſuffi- 
ciently at all Times hereafter, upon reaſon- 
able Requeſt to him or them to be made 
by him the ſaid R. his Executors, Admini- 
ſtrators or Aſſigns, ſave and keep harmleſs 
and indempnified the ſame R. his Executors 
and Adminiſtrators, of and from all and all 
manner of Actions, Suits, Coſts, Damages, 
Judgments, Executions and Demands, which 
ſhall be had or brought againſt. the ſaid R. 
his Executors or Adminiſtrators, by Reaſon 
or Means that the ſaid R. did take upon him 
9 O 2 to 
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to be Executor of the ſaid Teſtament of the 


ſaid C. And alſo that the ſaid C. ſhall pay Wl 

for the Drawing and Ingroſfing of theſe Pre- j 

ſents. And laftly, We do award that either c 

of the ſaid Parties, their Executors and Ad- 2 

miniſtrators, for their ſeveral Parts, ſhall ( 

from henceforth ſurceaſe from all farther ! 

Suit or Suits, Quarrels, Controverſies and i 

Differences whatſoever, both in Law and h 

Equity, for any Matter between them two t 

had, ſtirred or depending, at any Time be- WW t 

fore the Day of the Date of the ſaid Obli. 0 

gations for ſtanding to this Award, Sc. n b 

Witneſs, &c. 0 

I 

| te 

An Award in a Controverſy, ari- :i 

ſing by Means cf a Copartner: e 

ſhip. 5 | V 

| | fi 

O all to whom this preſent Writing of Wl 1: 

Award ſhall come, T. S. of, Ec. and B 

S. B. of, Oc. ſend Greeting. bereas here- n 

tofore there have been divers Strifes and Va- r: 

riances moved, and are yet depending be- C 

Wt tween R. H. of, Cc. and J. C. of, Ec. Exe- tl 
44 cutors of T. C. late of, Cc. of the one Part, B 
= and H. B. of, &5c. of the other Part; for the n 
0 þ N appeaſing and final ending whereof, the ſaid BF a 
17 Parties have jointly and ſeverally conſented I 
1 and entered into ſeveral Obligations, dated, ¶ fi 
[310 Sc. and which the ſaid Parties have inter- n 
18 changeably ſealed and delivered each to the fc 
Fi other, and in the Conditions thereof have {a 
6 | conſtituted, nominated and appointed us, * 
1 the ſaid 7. S. and 5. B. their Judges and Ar- g 
| bitrators, Q 
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bitrators, to award, arbitrate, ordain, order, 
judge and determine, of, for, touching and 
concerning all and all manner of Actions, 
as well Real as Perſonal, Suits, Quarrels, 


Controverſies, Strifes, Variances, Accompts, 


Reckonings, Sums of Money, Coſts, Debts, 
Dues, Damages and Demands whatſoever, 
had, moved, ſtirred or depending between 
the ſaid Parties, in any manner of wiſe, from 
the Beginning of the World until the Date 
of the ſaid Obligations, ſo as the ſame Ar- 
bitrament, Order or. Judgment were had 


or made by us the ſaid Arbitrators, and put 


in Writing under our Hands and Seals, ready 


to be delivered to the ſaid Parties, or any of 


them, before the laſt Day of this Inſtant, 
Sc. as by the ſaid Obligations, with their ſe- 


veral Conditions there under-written, more 


fully may appear: And for as much as we, the 
ſaid Arbitrators, have taken the Charge and 
Burthen of the ſaid Judgment and Arbitra- 
ment upon us, and thereupon have delibe- 


5 


rately heard and examined all Variances and _ 


Controverſies between the ſaid Parties, and 


their Allegations, Anſwers and Proofs in that 


Behalf alledged, made and produced, do 


now thereof and thereupon make, ordain, 
and give up, in and by this preſent Writing 


Indented, under our Hands and Seals, our 
full and final Award, Arbitrament, Ordi- 
nance and -Judgment, in Manner and Form 
following; that is to ſay, That <whercas the 
ſaid T. C. while he lived, and the ſaid H. B. 
were Copartners, and jointly Trafficked to- 
gether in divers Things, the Accompts where- 


of we have ſeen and examined; we do there- 


O 3 upon 
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upon award, arbitrate, ordain and judge, by 
theſe Preſents, that the ſaid R. H. and F.C. 
or one of them, their Executors and Admi- 
niſtrators, ſhall well and truly pay, or cauſe 
to be paid to the ſaid H. B. his Executors, 
Sc. the Sum of, c. at, c. that is to ſay, E5c. 
And alſo we do by theſe Preſents arbitrate, 


award, ordain and judge, that the ſaid H. 


his Executors and Adminiſtrators, ſhall from 


Time to Time, upon the reaſonable Requeſt 


of the ſaid R. or F. their Executors or Ad- 
miniſtrators, conſent, ſuffer and agree, that 
at the equal and indifferent Coſts and Charges 
of the ſaid R. F. and H. and their ſeveral 
Executors and Adminiſtrators, all and all 
manner of lawful Suits, Actions, Recove- 
ries, Judgments and Executions, ſhall and 
may in the Name and Names of the ſaid H. 
his Executors and Adminiſtrators, be had 
and purſued with Effect againſt all and every 
Perſon and Perſons, of and upon the Books 
of the ſaid Accompts, and all and every 
Bond or Bonds, and Specialties whatſoever, 
which the ſaid H. hath, of, or touching all 
or any of the Debts ſpecified in the Sche- 
dule to theſe Preſents annexed ; and all and 
every the Profits, Commodities and Advan- 


tages whatſoever, to be had or gotten by 


Means of any the ſaid Suits, Actions, Re- 
coveries, Judgments and Executions, or by 
Means of any of them, ſhall be equally had, 
parted and divided, Part and Party-like, the 


one Half thereof to. the ſaid R. E. his Exe- 


cutors and Adminiſtrators, and that neither 
of the ſaid Parties, nor their ſeveral Execu- 
tors or Adminiſtrators, ſhall wittingly or wil- 

lingly, 


» * * BY 
Te 


lingly, without the Conſent of the other 
Party, or of his or their Executors or Admi- 

niſtrators, do, procure, or cauſe any Thing 
to be done, to hinder or defeat any the ſai 

lawful Suits, Actions, Recoveries, Judg- 
ments, or Executions, to be had as afore- 
ſaid, of or for any the ſaid Debts, or to let 
or hinder the dividing of all Profits, Com- 
modities or Advantages thereof or thereby 


to be had or gotten, contrary to the true In- 


tent and Meaning aforeſaid. And further 
we do award, order and judge, by theſe 
Preſents, that the ſaid H. B. upon reaſon- 
able Requeſt, ſhall on the firſt Day of, Ec. 
now next enſuing, make, ſeal and deliver, 
or cauſe to be delivered to the ſaid R. H. 
and F. C. or to one of them, or otherwiſe 
for both their Uſes, at, or in, £9c. between 


the Hours of, Sc. of the ſame Day, or 


otherwiſe in the mean Time before-hand, 
one lawful Acquittance general, of and for 
all Actions, Suits, Quarrels and Demands, 
from the Beginning of the World until the 
Day of the Date of the Obligations afore- 
ſaid. And likewiſe we do award, that the 
ſaid R. and J. upon the like reaſonable Re- 
queſt, ſhall on the ſaid, Sc. now alſo next 
enſuing, deliver, or cauſe to be delivered to 
the ſaid H. B. at, or in, Sc. between the 
Hours of, Oc. or otherwiſe, Ec. one lawful 
Acquittance general, of and for all Actions, 
Sc. ut ſupra. In Witneſs, &c. 
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To pap Woney, and ſign Releaſes. nis 
| | EE ani 

TO all to whom this preſent Writing of D. 


Award ſhall come, F. A. of, Cc. ſend er. 
Greeting. Whereas Differences have ariſen, Wo 
and are depending, between B. of, Oc. of Bl ac 


the one Part, and C. of, &c. of the other Wi yt 
Part, for the Compoſing and final Ending Bl a; 
whereof, they the ſaid B. and C. by Two ch 
ſeveral Obligations under their Hands and th 


Seals, bearing Date the, &c. Day of, Ec. 
now laſt paſt, became and ſtand bound to 
each other in the Penalty of, Cc. a-piece, 


FI conditioned reſpectively to ſtand to, and ſo 
1 perform the Award and Determination of e 
= me the faid A. Arbitrator, indifferently e- ſa 
IK lected and named between the ſaid Parties, Nin 


1 to award, order, judge and determine of 
1 and concerning all Manner of Actions, and 
Cauſes of Action, Suits, Bonds, Bills, Spe- 
cialties, Judgments, Executions, Contro- 
verſies, Damages and Demands between 
them, ſo as my Award ſhould be made in 
Writing, and ready to be delivered to the 
{aid. Parties in Difference, on or before the, 
c. then next enſuing, as by the ſaid reci- 
ted Obligation and Conditions, Relation, 
Sc. Now know ye, that I the ſaid A. having 
taken upon me, the Burthen of the ſaid A- 
ward, and fully heard and examined the 
ſaid Parties in Difference, and their ſeveral 
Proofs and Allegations, and duly conſidered 
thereof, do, within the Time to me in that 

_ Behalf limited, make and declare this my 
Award between them, as followeth, vis. 

Firſt, 
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Firſt, I award and order, that the ſaid C. 
his Heirs, Executors or Adminiſtrators, do 
and ſhall, on or before the, Sc. at the 


f Wl Dwelling-houſe of R. B. ſituate in Lombard- 
d frreet, London, well and truly pay, or cauſe 
„ to be paid unto the ſaid B. his Executors, 
f WF Adminiſtrators or Aſſigns, the Sum of, Sc. 
r WE which Money being paid, as aforeſaid, I 
8 Award ſhall be in full Satisfaction and Diſ- 
o charge of all Actions and Suits, and Cauſe 
d thereof, Bills, Bonds, Specialties, Debts, - 
. Dues, Sum and Sums of Money, Accounts, 
0 Reckonings, Judgments, Executions, Ex- 
'y rents, Damages, Claims and Demands what- 
d WF ſoever, between the ſaid Parties, to the ſaid, 


— 


Sc. Day of, &c. now laſt paſt; and that the 
ſaid B. ſhall accept thereof accordingly, be- 
ing paid as aforeſaid; And laſtly I Award, 
that the ſaid Sum of, Sc. being paid, as 
W aforeſaid, they the ſaid Parties, their Exe- 
cutors and Adminiſtrators, ſhall, on the ſaid 
Day of, Oc. now inſtant, and at the Place 
aforeſaid, execute and deliver to each other 
reſpectively, a ſufficient Releaſe and Diſ- 
charge of and from all Actions and Suits, 
and Cauſes thereof, Bills, Bonds, Special- 
ties, Debts, Sums of Money, Accounts, 
| Reckonings, Judgments, Extents, Execu- 
tions, Damages, Claims and Demands what- 
ſoever, in Law and Equity, between the 
ſaid Parties, from the Beginning of the 
World to the ſaid —— Day of now 
laſt paſt (the Date of the Bonds). In Mit. 
neſs, &c. 0 , 


An 
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30 


whereof, they the ſaid B. and C. by two ſe- 


the ſaid C and C. G. her Son, to arbitrate 


aforeſaid, then to ſtand to and perform the 
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An Award to pay Money, being 
the Ballance of an Account. and 
to pap back Part of the Money 
received with an Appꝛentice, and 
to deliver up his Jndentures to 
be cancelled, and to ign Releaſes, 


To all, Ec. F. A. of, Ec. ſend Greeting 

Whereas Differences and Suits have a- 
riſen, and are depending between B. of, Ec. 
of the one Part, and C. of, E9c. of the other 
Part, for the Compoſing and final ending 


veral Obligations under their Hands and 
Seals, bearing Date, Sc. became and ſtand 
bound to each other, in the Sum or Penal- 
ty of, E9c. a- piece, conditioned reſpeCtively 
to ſtand to and perform the Award, Order, 
Arbitrament and Determination of D. and 
E. Arbitrators indifferently named and cho- 
ſen, as well on the Part of the ſaid B. as of 
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award, judge and determine of and concern- 
ing all and all Manner of Actions and Cauſe 
of Action, Suits, E9c. (as nſual) ſo as their 
ſaid Award ſhould be made in Writing, 
ready to be delivered to the ſaid Parties, on 
or before the, Ec. but if the ſaid Arbitra- 
tors ſhould not make ſuch their Award of 
and concerning the Premiſſes, by the Time 


Award, Umpirage and Determination of me 
the ſaid A. ſo as my ſaid Award or Umpi- 
rage ſhould be made in Writing, ready to 

| | be 
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Money, Accounts, Judgments, Executions, 
Damages and Demands at Law and Equity, 
between the ſaid Parties, as well concerning 
any the Accounts between them, as for and 
concerning the ſaid C. G. and his Service a- 
foreſaid, or relating thereunto, and for and 
concerning any other Accounts, Cauſe or 
Thing, between the ſaid Parties to the, c. 
In Witneſs, &c. 


An Award, o2dering a Maſter of a 
Ship to make Oath befo:e a Ma: 
giſtrate of the Delivery of the 
Goods beyond Sea, and what 


ſold fo2, and to pzocure a Teſti. 


monp thereof from the Perſon de: 
livered to; and upon ſo doing, 
 O2dering Monep (o be paid him, 
and a Bond, which he gave fo! 
the Sale of the ſaid Goods, to be 
deliver'd up, &c. ; 


O all, Sc. We A. and B. of, &%c. ſend 

| Greeting. Whereas Differences are a- 
riſen, and are depending between C. and D. 
of the one Part, and E. of, c. Mariner, of 
the other Part, which ſaid Differences the ſaid 
Parties have referred to the Award and De- 
termination of us the ſaid A. and B. ſo as 
we ſhould make our Award concerning the 
ſame, on or before the, Sc. Now know ye, 
that we the ſaid A. and B. having taken, Ec. 
(as uſual): Firſt, We award and order, that 
the ſaid F, ſhall, within ten Days, _ 
| Oath 


nut uf, om ruin nf, 2% of? ©. &, ew A Aa —« mica. ue 


- 


the Sum of 


Oath before ſome Tuſtice of the Peace, or 
other Magiſtrate of the City of London, that 
the two Bales of Merchandize ſhipped on 
board the Ship called the R. the ſaid E. Ma- 
ſter, in her late Voyage to Barbadoes, on ac- 
count of the daid C. and D. and conſigned 
to the ſaid E. and marked, Sc. according 
to the Invoice of the ſaid Goods, were bona 
fide, to the beſt of his the ſaid Z.'s Know- 
ledge and Belief, ſold in Barbadoes by Mr. 
N for, c. per Cent. Advance, and no more; 
and that he the faid E. for the farther Proof 
thereof, and better Satisfaction therein, ſhall 
and do, by the firſt Opportunity, procure - 
from Barbadoes aforeſaid, an Advice or Te- 
ſtimony thereof from the ſaid N. confirming 
the ſame; and we further Award, that the 
ſaid E. his Executors, Adminiſtrators or Aſ- 
ſigns, do and ſhall, within twenty Days now 
next, truly pay, or cauſe to be paid unto 
the ſaid C and D. their Executors, Admini- 
ſtrators or Aſſigns, or fome or one of them, 
— which we Award is to be, 
and ſhall be in full Satisfaction to the ſaid C. 
and D. as well for a Box of Hats ſhipped on 
board the ſaid Ship R. by the ſaid C. and D. 
and mentioned in the Invoice aforeſaid, 
which Hats were left by 'the ſaid E. at Bar- 
hadoes aforeſaid ; as alſo in full of all Monies 
remaining in the Hands of, of any Ways 
due and owing to 'the ſaid C. And further 
we award, that the ſaid Box of Hats, and 
all Effects and Produce. ſhall remain and be 
for the proper Account only of the ſaid E. 
and that the ſaid C. D. ſhall do any further 


Act to make and confirm his Title and In- 
tereſt 
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tereſt in, and to the ſame: And laſtly we 
Award that the ſaid C. and D. ſhall, at the 
Time of Payment of the ſaid, Oc. as afore. 
ſaid, deliver up to the ſaid E. a Bond or 


Obligation under his Hand and Seal, where. 
by he ſtands obliged for and concerning 
the Sale and Diſpoſal of the ſaid Goods, or 
for or concerning the ſame to be cancelled; 
that they ſhall then likewiſe diſcharge him 
the ſaid E. from the ſaid two Bales of 
Goods and Box of Hats, and all Actions, 
Suits, Accounts and Demands concerning 
them. In Witneſs, &c. 


Another Fozm of an Award by 
th:ce Arbitratozs, wherein is a 
ſpectal Recital of the Matters to 
be perkozmed. 


| wy all Chriſtian People to whom thi; 
preſent Writing of Award indented 
ſhall come, A. B. C. D. and E. F. of, Cc. ſend 
Greeting. H#hereas divers Suits, Sc. between 
J. W. and F. S. of, Sc. for pacifying, com- 
poſing, ordering, and ending whereof, the 
ſaid T. W. and J. S. have bound themſelve: 
either to the other, in the Sum of One thou- 
ſand Pounds of lawful, Ec. by ſeveral Obli- 
gations. bearing Date, Ec. with Conditions 
there under written to ſtand to, ut ſupra, of 
the ſaid A. B. C. D. and E. E. Arbitrators 
indifferently elected and choſen, as well on 
the Part and Behalf of the ſaid J. S. as of 
the ſaid T. V. to award, arbitrate, order, 
rule, judge, end and determine all Manner 

ol 
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of Actions, Cc. depending between the ſaid 
J. S. and the faid 7. . ſo that the ſaid A- 
ward were made and given up in Writing, 
under the Hands and Seals of all the ſaid 
Arbitrators, Oc. at, or before the, Sc. at, 
or in the, &c. as by the ſaid Obligations 
and Conditions' amongſt other Things doth 
and may appear. Anow ye now, that the 
ſaid A. B. C. D. and E. F taking upon them 
the Charge and Burden of the ſaid Award, 
and having deliberately heard the Allega- 
tions and Proofs of both the ſaid Parties, do 
by theſe Preſents arbitrate, award, order, 
decree and judge of and concerning the Pre- 
miſſes, in Manner and Form following, that 
is to ſay, Firſt they do award, order, decree 
and judge, by theſe Preſents, that the ſaid 
J. S. his Executor or Adminiſtrators, or ſome 
of them, at or before the, Oc. at or in the, 
Se. Two hundred Pounds of, c. and at or 
before the, Oc. at or in the ſaid, E5c. other 
Two hundred Pounds of, E9c. in full Satiſ- 
faction of 400 J. for Payment whereof the 
ſaid J. S. ſtood bound to the ſaid 2. V. in 
and by four ſeveral Obligations, bearing 
Date, Sc. whereof Two are already, Gc. 
as thereby may appear: Alſo the ſaid Arbi- 
trators do award, c. that the ſaid J. S. his 
Executors or Adminiſtrators, or ſome of 
them, at their, or ſome of their Coſts and 
Charges, ſhall, before the, c. cauſe and 
procure, that all Suits, Bills and Informa- 
tions heretofore commenced againſt the ſaid 
T. W. in any Court or Courts whatſoever, 
either by or in the Name of the ſaid J. S. 
or by or in the Name of I. S. his Son, or 


by 
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by or in the Name of our Sovereign Lord 
the King that now is, and of every or any of 
them, or by or in the Name of, any other 
| Perſon or Perſons, by the Conſent, Means 
and Procurement of them, or any of them, 
and before the, c. be utterly diſcontinued 
and made void : And the faid Arbitrators do 
further award, order, decree and judge by 
theſe Preſents, that for the true Payment of 
the ſaid Sum of 400 J. the ſaid 7. S. and 
G. S. within two Days next after Tender or 
Delivery of one Part of this preſent Award 
to the ſaid J. S. ſhall well and ſufficiently 
make, ſeal and deliver as their Deeds, to the 
ſaid 2. N. in, &c. one Obligation or Wii. 
ting Obligatory, wherein and whereby th: 
ſaid J. S. and G. S. ſhall acknowledge them. 
ſelves, or either of them, to be jointly and 
ſeverally bounden to the ſaid 2. . in the 
Sum of, Sc. with Condition thereupon, inf 
due Form of Law, endorſed or underwrit- 
ten, for the ſure Payment of the ſaid Sum a 
Two hundred Pounds, of, Oc. Parcel of Four 
hundred Pounds, at or in the, Cc. before 
the, c. and the other Two hundred Pound; 
Reſidue of the ſaid Sum of 400 J. at or be. 
fore the, E2c. and at, c. Alſo the ſaid Ar. 
bitrators do further award, c. That the 
ſaid F. S. his Executors or Adminiſtrators ſþ 
or ſome of them, ſhall and will before, &. 
at his and their own proper Coſts and Char- 
ges, cauſe and procure to be cancelled and 
made void, one Recognizance of Two hun- 
dred Pounds, bearing Date the, Ec. acknov-|l 
ledged and enrolled in his Majeſty's High 
Court of Chancery, wherein and we | 
the 
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the ſaid 7. V. ſtands bounden to the ſaid 

. $. in the ſaid Sum, with Condition there- 
unto: annexed, That if the ſaid . IF. his 
Heirs, Executors and Adminiſtrators, and 
every of them, ſhould well and truly obſerve, 


do perform, fulfill and keep, all and ſingular the 
by WI Covenants, Grants, Articles and Agree- 
t of iments, which on his and their Parts are to 
and be obſerved, c. contained and ſpecified in 
r or one Indenture, bearing Date the, Ec. had 


and made between the ſaid 7. V. of the one 
Part, and the ſaid F. S. of the other Part, 
concerning the Marriage of M. M. Son and 


Heir apparent of the ſaid 7. V. and A. S. 
the Daughter of the ſaid F. & according to the 
em. true Intent, Purport and Effect of the ſaid 


Indenture; that then the ſaid Recognizance 
to be void and of no Effect, or elſe to ſtand, 
Sc. as by the ſaid Recognizance and Inden- 
ir ture, Relation being thereunto had, doth 


mol and may more fully and at large appear: 
ou And alſo that the ſaid F. S. his Executors 
fore or Adminiſtrators, or ſome of them, ſhall 


Wand will before the Feaſt of, Sc. deliver, or 
cauſe to be delivered up unto the ſaid 7. V. 
rhe ſaid Indenture of Covenant concerning 
Wthe aforeſaid Marriage, cancelled or to be 
Wcancelled ; in Conſideration whereof it is fur- 


tor 
2 Wrher ordained, awarded, decreed and judged 
ar- by the ſaid Arbitrators, That he the ſaid 
and. #7. do and ſhall, within two Days next 
hun- after, Ec. at, Oc. make, Ec. to the ſaid 
1ow-RL7- S. In Witneſs whereof the ſaid Arbitra- 
Jigh {27s to both Parts of this preſent Award In- 


Wented have ſet their Hands and Seals, Ec. 
Pated, Se. 
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the ſaid C. H. Plaintiff, and E. E Defen - 
dant, it is ordered by and with the Conſent 


dy the ſaid Order, Relation being thereunto 
had, amongſt other Things it doth and may 
more at large appea 


the Intent, and that a final End and Con- 


An Award made by Oꝛder of Chan: 
cerp, to be confirmed by a De⸗ 
Cree. ö | 


O all Chriſtian People to whom theſe 
| Preſents ſhall come, A. B. of, Cc. and 
C. D. of, &c. ſend Greeting. Whereas by iſ 
Order of the High Court of Chancery, 
bearing Date, Sc. between B. F. Ec. Plain. 
tiff, and G. H. c. Defendant ; alſo between 


of all the ſaid Parties, that all the Matter 

and Differences contained and mentioned in 
the ſaid ſeveral Suits, as they then ſtood in 
Court, ſhould ſtand referred to us the ſaid ] 
A. B. and C. D. and what Award or Ordet iſ 
we ſhould make therein, ſhould be final and 
concluding to all Parties, ſo as the ſaid A. 
ward were publiſhed under our Hands and 
Seals before the, Ec. then next enſuing, 2 


r. Know ye, That we 
the faid A. B. and C. D. having divers Time 
heard the Parties to the ſaid feveral Suits, 
and examined the ſeveral and reſpective A. 


legations and Pretences therein contained, to 


r So ah ee © 


cluſion may be of the ſaid ſeveral Suits and 


_ Controverſies, and to every Matter and Thing 
in Difference relating thereunto, between the 


ſaid Parties, do hereby make and publiſh out 
Award touching and concerning all and = 
| gular 


or Equity, be at any Time hereafter had, 
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gular the Matters to us referred, as aforeſaid, 
in Manner and Form following ; that is to 
ſay, Whereas the faid E. F did, &c. Firſt, 
We do order and award, that all and every 
the Plaintiffs and Defendants, in the ſaid ſe- 
veral Suits to us referred, ſhall ſeal and exe- 
cute to each other ſuch Releaſes touching 
all and every the Matters and Things con- 
tained or mentioned in the ſaid ſeveral Suits, 
as by any of the ſaid Parties to the ſaid 
Suits ſhall, at any Time within a Year next 
enſuing, be r y 
to be at the only Coſts and Charges of ſuch 
of the {aid Parties in whoſe Behalf the ſame 


ſhall be required, ſo as the ſaid Releaſes do 


not extend to bar or diſcharge any Matter 
or Thing hereby awarded to be done or per- 
formed. 3dly, We do award, That all and 
every the Suits between the ſaid Parties to 
us referred ſhall ceaſe, and that no other or 
further Proceedings or Proſecutions in Law 


commenced or proſecuted by them, or any 


of them, their Heirs, Executors or Aſſigns, 


for or concerning any the Matters or Things 
in the ſaid ſeveral Suits contained; and that 
the Bills now depending againſt each other, 
ſhall be diſmiſſed without Coſts 
Side. In Witneſs, $ic. 8 


Ps CHAT 


eaſonably required. And 2dly, 


gn either 
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CHAP. Vll. 


how Awards have been con- 
ſkrued in Equity. | 


HE Law and Practice of the Court of 
Chancery is, in moſt Reſpects, conform- 
able to the Law and Practiee of the other 
Courts of Weſtminſter, in regard to its Pro- 
ceedings, and the ConſtruQtion it, makes on 


Awards and Arbitraments, and for the moſt 


part requires the ſame Exactneſs and Confor- 
mity to Law that the other Courts do, with 
reſpect to the ſubject Matter ſubmitted to 


the Submiſſion, Parties to the Submiſſion, 


the Arbittators, and the Award that they 
make. But as this Court has in ſome In- 
ſtances deviated from the'Courts of Law, 
by decreeing Awards in the Nature of A- 
greements, and'obliging the Parties to a ſpe-. 
cifick Performance of them; and likewiſe in 
being more ready in ſetting aſide Awards, 
and freeing the Parties from their Obligati- 
ons, when they were found unreaſonable or 
injurious, by the Ignorance, Partiality, Diſ- 
honeſty, Sc. of the Arbitrators, than other 
Courts; it will not be improper in this Chapter, 
to ſet down all the Caſes we have reported on 
this Head, in our Books of Chancery. 


Seq, 


* * 
— — 
. * 


_ TOP CW. 


w 


_ © 2 % a ns. & ©. AH 


- Se&. I. Concerning the Matter to 
be ſubmitted, 


, Sect. II. concerning the Submit, | 
on. 895 0 


Seck. 111. The Parties to the Sub- 


Sea. IV. Concerning the Arbitra⸗ 


toꝛs and Umpire, 


Sect. V. Concerning the Award, 
mn foz what Cauſes it all be ſet 
aſide, 


ABCS L 


Concerning the Matter to be ſub- 


| mitted, 


4 hy Court of Chancery regularly ob- 
ſerves the ſame Method, with re- 
gard to the Matters proper to be ſubmitted, 
that the other Courts do; and as it ſeldom 
aſſumes a Power more than others over Free- 
holds, Bonds, or Judgments, which are 
Things not properly Arbitrable, but are made 
ſo by the Parties entering into Bonds of Sub- 
miſſion; ſo if any Application is made to 
this Court concerning thoſe Things, it will, 
according to the Circumſtances of the Caſe, 
either ſet aſide the Award, and grant an In- 
Pq: junction 
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junction againſt the Bond, or will allow the 


Defendant; and the Defendant was to afhgn 


of Law, yet the Lord Chancellor decreed it 
ſhould be performed in Specie. Decreed be- 


- 3. The Parties may confent to have their 
Submiſſion made a Rule of this Court, as wel! 
as any other, bur then it muſt be made and 


according to a Submiſſion for that Parpole 
e 
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Party (if it be deemed ) to take his Re- 
medy at Law, by ſuffering him to enter 
payment on the Bond, Sc. But ſee the 
ollowing Cafe. i190 

2. The Plaintiff and Defendant had ſub- 
mitted to an Arbitrament by Bond, and an 
Award was made, not binding by Form of, 
by which the Plaintiff was to pay the De- 
fendant goo J. and to ſeal a Releaſe to the 


ſeveral Securities he had from the Plaintiff; 
the Plaintiff ſold ſome Lands to raiſe the 
goo J. expecting the Defendant would re- 
ceive it, as he gave him Intimation he would, 
and tendered Pim the 900 J. and a Releaſe 
executed by the Plaintift; and though there 
was no other Execution on the Plaintiff's 
Part of the Award, and though the Award 
was extrajudicial, and not good in Strictneſs i 


* 


eig een 


tween Norton and Maſcall, Paſch. 168). | 
2 Vern. 24, a5. | | 


inforced purſuant to the Act of Parliament. 

4 And if an Award is made purſuant to 
an Order of Court, the Party ought firſt to 
niove the Court to confirm the Award, as is 
done upon a Maſter's Report, and either | 
Side is at Liberty to except to it. 1 Fern. 


469. 
F. If an Award is made a Rule of Court, 
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and an Attachment is taken out for not obey - 

ing the Award, and then the Party dies, 
againſt whom the Attachment iſſues, the 
Act of Parliament is of no Effect, the 
Remedy being gone. Mich. 1703, between 
Webſter and Babes, 2 Vern. 444. So that a 
Submiſfion by Bond may in ſome reſpects be 
better than a Submiſſion by Rule of Court, 
as the former can be made to bind Execu- 
tors, | | | 


HCY K®-|. 
Concerning the Submillion. 


1. PHE Submiſſion in Chancery is uſual- 
ly by Rule of Court ; but if Appli- 
cation is made to ſet aſide an Award, or to 
ſtay the Proceedings on the Bond in another 
Court, the Submi is conſidered here in 
the ſame Light as at Law. 
2. If the Su to an Award be con- 
ditional, ta quod a Award be made de & 
ſuper Premi ſis, Ec. then if the Award be not 
of the Whole, it is void; but if the Submiſ- 
ſion be not conditional as aforeſaid, then, 
though the Award be but of Part of the Mat- 
ter referred, it is good for ſo much as it ſe- 
tles, though it leave other Things at large, 
per Lord Maynard, 2 Vern. 109. And in this 
laſt Caſe an Award may be confirmed in Part, 
and made void in Part. Vide 1 Chan. C 40 
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S E e oh III. 
The Parties to the Submiſſion, 


1. IF all the Parties to the Suit conſent to 

refer the Matter to F. M. and J. S. one 
of the Parties ſignifies his Conſent by ſign- 
ing a Paper to that Purpoſe, ſo that the A- 
ward *be made by a certain Day therein li- 
mited, and no Award is then made; but af. 
terwards the Court in the Preſence of all 
the Parties (except F. S. wha was abſent) 
but his Sollicitor conſenting on his Behalf, 
refer it back to F. M. (but not finally to de- 
termine) who made an Award; and it was 
reſolved, that the Sollicitor's Conſent ſhould 
not bind his Client; though it was objected 
and admitted, that an Attorney's Aſſent to 
a Reference on Behalf of his Client, ſhould 
bind him at Law. 18 Car. z. between Col- 
well and Child. 1 Chan. 86. 

2. An Infant cannot Party to a Sub- 
miſſion in Equity, neither will a Court of 
Equity decree an Award to bind an Infant, 
unleſs it plainly appears to be for the In- 
fant's Advantage. 1 Chan. Caſes 219. 

3. If A. and B. Executors of J. & on the 
one Part, and C. his Widow, on the other, 
ſubmit to Arbitration, the Arbitrators ma 
make an Award, not only of Matters in Dit. 
ference between A. and B. jointly, or A. 
and B. ſeparately, and C. but alſo of Mat- 
ters between A. and B. provided they have 
Knowledge of the whole Fact, and all the 

N Parties 
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Parties Intereſted are before them. Between 
Carter and Carter, 1 Vern. 2 59. 


8 E C T. IV. 
0 concerning the Arbitratoꝛs and 
© Umpire, 


- Sr. 1 the Submiſſion to an Award be, ſo as 
= the Arbitrators make their Award ar 
= {Wor upon the 27th of March then next; and 
if the Arbitrators make no Award, then if 
che Umpire make his Umpirage on che ſame 
Day. The Umpire cannot make his Umpirage 
on the ſame Day, though the Arbitrators 
Ediſafree, for they have all that Day to make 
their Award. 2 Vern. 100. 

2. If by the Submiſſion the Arbitrators 
have Power to chuſe an Umpire, and they 
Inot agreeing, throw Croſs and Pyle which of 
them ſhould name the Perſon; and the Um- 
Epire thus choſen makes his Umpirage; the 
ourt will ſet it aſide. 2 Vern. 485. 

3. If the Parties in Court ſign an Order 
dy Conſent, to refer their Matters to Arbi- 
trators, finally to Determine, and their A- 
ard to be final, and ſtand ratified by De- 


e ree without any Appeal, yet one of the 
„ arties may revoke this Submiſſion; but then 
Y he Court will grant an Attachment againſt 
- im. 1 Chan. Caſes 185. Note ; This was be- 
{. {Wore the Statute, of 9 U 10 H. U N. 


4. There was a Submiſſion by Order of 
ourt, and the Award was to be confirmed 
mn * or W yet upon De- 

bate 
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Concerning the Award, and fo) 


this ſhall not be made 
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bate Exceptions to the Award were admit. 
ted. 2 Vern. 109. 


SECT. V. 


what Cauſes it ſhall 'be ſet a. 
ſide, 


F two n themſelves to the Arbi- 

trament of 7. S. of all Controverſies, 
ita guad, Sc. and 7. S. makes an Award of 
Part only, ſo that the Award is void in Lay, 
in a Court of 
Equity; and a Prohibition granted to the 
Council of York accordingly. 1 Rol. Abr. 
377. 

2. If an Award differs. from the Submil 
tion, it ſhall be as well void in Equity as at 
Law. 1 Chan. . 186. 

3. The Plainti 


Time, and he and the Defendant made two 
Arbitrators to be Judges of the Sufficiency 
of the Repairs ; one 
that it was ſufficiently repaired ; but in an 
Action brought on this Bond, his Evidence 
was not allowed, becauſe both were made 
Judges of it. Nel. Chan. Caſes 87. 

4. Upon a Submiſſion, by Conſent and Or- 
der of Court, an Award was made, that a 
Bond ſhould be given by the Guardian, and 
that the Infant at his full Age ſhould convey 


the Lands in Queſtion. Per Lord Chan- 


cellor —— when the Parties —_ 
elves 


snes nager 


entered into a Bond off 
50 J. ſufficiently to repair a Houſe by ſuch a 


them alone declared 


* 


[8 


will not relieve againſt t 
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ſelves chuſe their own Jud es, this Court 

ward, unleſs it 
be in Caſe of Corruption, exceeding Au- 
thority, and the like; but when there is a 
Reference by Order of this Court, if it ap- 
pear unequitable, rhe Court will not Decree 
it; and in this Cafe it being unreaſonable 
that the Guardian ſhould give ſuch a Bond, 
for the Infant niay die, or if he live to A 
may refuſe to convey; and therefore he 
would not Decree it; and he further ſaid, 
That he would never decree an Award to 


bind an Infant. 28 Car. 2. 1 Chan. Caſes 


279. | 
5. If the Arbitrators appear to have an In- 
tereſt in the Cargo, touching which the A- 
ward is made, and therefore put too great a 
Value thereon, and in five Days after the 
Award made, the Money is attached by the 
Arbitrators, for Money owing to them, the 
Court will ſet aſide Award. Fill. 1691. 
between Earle and Stocker, 2 Vern. 251. 
6. If a Submiſſion is to three Arbitrators, 
or any two of them, and two of them by 
Fraud or Force will exclude the other, that 
alone is ſufficient to vitiate the Award; or 
if they have private Meetings, and admit 
one of the Parties, but give no Notice to 
the other, but ſuffer the Party's Attorney 


whom they admitted, to draw up the A- 


ward, ſuch Award ſhall be ſet aſide for Par- 
tiality and Unfairneſs. Mich. 1705. between 
Burton and Knight.” 2 Vern. 514. 

7. If it appears that the Arbitrators went 
upon a plain Miſtake, either as to the Law, 
or in a Matter of Fact, the fame is an Er- 

| ror 
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ror appearing in the Body of the Award, 
and ſufficient to ſet it aſide. 2 Vern. 10g. 

8. A Submiſſion was to four Arbitrator, 
and if any Doubt appeared in the Award, it 
was to be explained by them; aſter the Death 
of one of the Arbitrators, one of the Parties 
ſuggeſts, - that in a Conveyance of Land; 
which was to be made to him, and which 
was intended to be in Fee- ſimple, the Word 
Heirs was left out of the Award, and the 
three ſurviving Arbitrators certified, that 
their Intent was ſuch; and it was Decreed 
that ſuch Miſtake ſhould be amended, and 
the Party to have a Fee-fimple accordingly. 
1 Chan. Rep. 85. | 3 
9. The Plaintiff called the Defendant, 


who was a Butcher, Bankrupt Knave, which 
being ſubmitted to Reference, the Arbitrs iſ 
tors gave him 4957. to repair his Honour, iſ 
(as they called it in the Award) and the 
Court thought the Damages too exceſſive, i 
and ſet aſide the Award, but directed a Trial 
at Law, and the Jury gave him 10 J. 3 Chan. 
Rep. 16. 2 Lern. 251. S. C. cited, and there 
it is ſaid, that the Court did not fer aſide the 


f 


Award barely for exceſhve Damages, but i - 


becauſe it appeared that one of the Refer- i 
rees was the Butcher's Couſin. And ſee the if 


next Caſe. 


10. If Tenant for Life commits Waſte to ; 


— 


the Value of 380 J. and his Eſtate is but 0. 


per Aunum, and an Action of Waſte is brought 
againſt him by him in Remainder, and it is 


ſubmitted to a Reference by a Rule of Court; 


but before 1 made the Tenant for i 


Places waſted to 40 J. and 


Life repairs 
88 forbids 
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forbids the Arbitrators, and likewiſe the 
Umpire, to proceed in making any Award; 
but notwithſtanding, the Umpire awards the 
Party 380 J. yet t e Court will not ſet a- 
fide the Award, though it was objected that 
380 J. is near the Value of an. Eſtate” for 
Life of 10 l. per Aunum, there appearing no 
Fraud or Colluſion in the Matter. Paſch. 
1683. between Broum and Brown, 1 Vern. 
157. 

11. If the Arbirrators award a Thing im- 
poſſible, the Award ſhall be ſet aſide; as if 
they award one to pay a Sum of Money the 
7 of January, and the Award bears Date 

er the ſaid 24th of Fanuary; ſo if it be 


Frepugnant; as. if they award one to deliver 
up an Obli ws ns of 800 l. in Satisfaction 
Jof 400 J. 

end to vacate a Suit in Satisfaction of 600 J. 
WReſidue, after the 400 l. and 600 1. ſatisfied. 
1 ban. Caſes 89. | 


10007. which he was to pay, 


1 N 

£8 CHAP 
1 | . K 0 
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CHAP. VIII 


Of Submiſſions made a 
— Rule of Court, and A: 
wards made thereupo n. 


wards have frequently been made «« 
Submiſſions, made a Rule of Court be- 
fore the Statute of 9 810 M. as appears by 


ſeveral Caſes. 1 Sd. 54. Raym. 35, Ec. 


And the Expediency and Uſefulneſs d 


_ this Method in procuring the, Parties a ſun 


and ſpeedy Remedy, being often experien. 


ced, was a Motive which contributed. to the 


making the ſaid Statute; as well as tha 
thereby any Doubt or Diſpute ariſing abou 


the granting Attachments upon Non: per. 


formance of the Award, or Revocation 
the Submiſſion, ſhould be wholly removed. 


For before the making of the ſaid Statute 
the Courts were not - ready in granting 
Attachments; and in ſome Caſes doubted 
whether any could be granted at all, as ap-: 
pears by — following & | 
An Action of Trover and Converſion be: 
ing brought for a Ship's Tackling, c. and 
ſeveral Actions of Treſpaſs were, by the Con- 
ſent of all the Parties, ſubmitted to the De- 
termination of Chief Baron Hale; and ſuc i 
Submiſfion was made a Rule of Court; but 
before the making the Award, the Party 
againſt whom the 4 was brought re- 


aſe. 


voked 


* 


— 
N 


e 
— 


h to ſubmit to the Award or 


. En. S888 
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yoked the Submiſſion ; and though it was 
ſtrongly urged that this is ſuch a Contempt, 
for which the Court has ſeveral Times grant - 
ed Attachments, yet they refuſed It in this 
Caſe, and ſaid, the Party grieved may bring 
his Action on the Caſe. 1 Sid, 452. 

But now by the gth and roth of Will. 
Chap. 15. it is enacted, That it ſhall and may 
be lawful for all Merchants and Traders, ans 
others, deſiring to end any Controverſy, Suit or 
Quarrel, Controverſies, Suits or Quarrels, for 
which there is no other Remedy but by Perſonal 
Action or Suit in Equity, by Arbitration to 
agree, that their Submiſſion of the Suit to the 
Award or Unpirage of any Perſon or Perſons, 


Would be made a Rule of any of bis Majeſty's 


Courts of Record, which the Parties ſhall chuſe, 


and to inſert ſach their Agreement in their Sub- 


miſſion, or the Condition of the Boud or Pro- 
miſe, whereby they oblige themſelves reſpeFive- 

Unpiliwge of an, 
Perſon or Perfons ; which Agreement being jo 
made, aud inſerted in their Submiſſion or Pro- 
miſe, or Condition of their reſpe#ive Bonds, 
fball or may, upon producing an Affidavit there- 


N of, made by the Witneſſes thereunto, or any 918 
vl 


| filing the {aid Affidavit in Court, de entered of 


of them, in the Court of which the ſame is a- 
greed to be made a Rule, and reading and 


Record in fuch Court, and a Rule ſhall thore 
upon. be made by the ſaid Court, that the Par- 
ties all ſubmit to, and finally be concluded by 
the Arbitration or Umpirage which ſhall be 
made concerning them by the Arbitrators or 
Umpire, purſuant to ſuch Submiſſion ; aud in 
Caſe of Diſobedience to ſuch Arbitration or Um- 

Pirage, 
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pirage, the Party neglecting or refuſing to perform 
and execute the ſame, or any Part thereof, ſball 
be ſubje® to all the Penalties of contemning 4 
Rule of Court, where he is a Suitor or Defen- 

dant in ſuch Court, and the Court on Motion 
| ſhall iſſue Proceſs accordingly, which Proceſs 


ſhall not be ftopped or delayed in its Execution, 


by any Order, Rule, Command or Proceſs o 
any other Court, either of Law or Equity, un- 
leſs it ſhall be made appear on Oath to ſuch 
Court, that the Arbitrators or Umpire misbe- 


baved themſelves, and that ſuch Award, Arbi-, 


tration, or Umpirage, was procured by Corrup- 
tion or other undue Means. V 
And be it further enacted by tlie Autho- 
rity aforeſaid, That any Arbitration or Umpi- 
rage, procured by Corruption or undue Means, 
ſhall be judged and efteemed void and of non: 
Effect, and actordingly be ſet aſide by ay 
Court of Law or Equity, ſo as Complaint 0 
ſuch Corrdion, or undue Practice, be made i 
the Court where the Rule is made for Submiſſun 
to ſuch Arbitration or Umpirage, before the lf 
Day of the next Term, after ſuch Arbitration or 
Unipirage made and publiſhed to the Parties: 
Any Thing in this Ad contained to the con- 
trary notwithſtanding. | | 
As this Statute has removed any Doubt 
that might have been, concerning the Power 
of the Courts in enforcing the Performance 


of Awards made on Submiſſions by Rule of 
Court; andas Awards have ſince been moſt i 
uently made according to the Directions 


of the ſaid Act, I ſhall in this Chapter con- 
ſider; „ | 


Ser 


— 


Sea. I. hom the Submillion is to 
be made a Rule of Court. 


Sc& II. What ſhall be a Bꝛeach 
of the Rule. 1 


, Sect. III. The Method of enfozcing 
the Perfozmance of Awards, made 
þ WI purſuant to a Rule of Court, 
Kea. Iv. cubat hail ercuſe the 

„ 


Non-perfozmance of the Award, 


8 E C T. I 
Dow the Submiſſion is to be made 


ne 
7 a Rule of Court. 


I. HE Parties may ſignify their Con- 
T ſent in Cn 2 Matters 
in Controverſy are ſubmitted to the De- 
termination of the Foreman, or a certain 
Number of the Jury; or they may do it by 

adding a Clauſe at the end of the Bonds of 
Submiſſion and their Conditions; or they 


dt WE may ſignify their Conſent by agning a Note 
er or Memorandum in Writing, for that Pur- 


poſe, in the Preſence of one or mbre Wit- 
neſſes. | | 

= 2. When they ſignify their Conſent by ad- 
ding it to the Bonds of ubmiſſion, the 
Words may be in this Mam ct: . 


2 And 
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And it is bereby agreed by and between the 
ſaid Parties, that theſe Preſents, and the Sub- 
miſſion bereby made of the ſaid Matters in Con- 
troverſy, ſhall be made a Rule of bis Majeſty's 
Court of King's Bench, to the End the ſaid 
Parties in Difference ſball be finally concluded 
by the ſaid Arbitration, by theſe Preſents in- 
tended, purſuant to the late Aft of Parliament 
in that Caſe made and provided. 


3. Or if there are no Bonds & Submiſ. 
2 the Parties may ſignify their Conſent 
thus: | | 


Memorandum this firft Day of, &c. A. B 
and C. D. being deſirous to end and determine 
divers Controverſies, Suits and Quarrels, that 
have been between them (for which there is u 
other Remedy but by Perſonal Action or Suit in 
Equity) did agree to ſubmit, and did ſubmi 
and refer all the ſaid Controverſies, Suits ani 
"Quarrels, to the Award of E. F. and G. H 
Arbitrators indifferently choſen between then, 
to be made in Writing, under the Hands ani 
Seals of the ſaid Arbitrators, before the, & Ce 
Day of, &c. next enſuing ; and the ſaid Partie 
did mutually promiſe and oblige themſelves . De 
ſpettively, that they will perform and execm Cc 
ſuch Award as the Arbitrators ſhall make «a Mi: 
the Premiſſes : And the ſaid Parties did furt Co 
agree, that their ſaid Submiſſion ſhould be ma cor 
a Rule in bis Majeſty's Court of Common Plea che 
(or King's Bench) at Weſtminſter; and 1-8 Ru 
they will finally be concluded by the Arbitratis 
that ſhall be male concerning the Premiſſes, , 

| | [ 


, — * 7 * * 
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the ſaid Ar bitrators, purſuant to ſach Submi Jo 


4 The Parties thus conſenting, Affidavit 
, muſt be made thereof, which being moved 
by Counſel, the Court will of Courſe grant 
the Motion, and make it a Rule, 

5. A Submiffion was to an Award by 
Bond, and in the End of the Condition of 
the Bond was this Clauſe: And if the Obli- 
gor ſhall conſent that this Submiſſion ſhall be 
made a Rute of Court, that then, &c. Upon 
Motion to make this Submiſſion a Rule of 
Court, according to the new Act of Parlia- 
ment, it was oppoſed, becauſe theſe Words 
do not imply his Conſent ; but if he would 
forfeit his Bond, he need not let it be made 
a Rule. of Court; yet becauſe this Clauſe 
could not be inſerted for no other Purpoſe, 
© the Court took theſe conditional Words to 
be a ſufficient Indication of Conſent, and 


* 


„„ e 


HS made the Award a Rule of Court. Between 
Baih and Cheeſely, 13 W. 3. 1 Salk. 12. 

nl 6. A Matter being referred by Rule of 
1 Court, to the Determination of the Judges 
io of Afſize, it was moved, that the Judges 
Determination might be made a Rule of 
Court. Et per Holt, Chief Juſtice, where a 
Matter is referred to Arbitrators by Rule of 
Court, and they make their Award, we will 
e compel a Performance of it, as much as if 
en the Award were Part of the Rule; ſo a new 


Rule is needleſs. 1 Sek. 71. 


Q 2 SECT. 
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S E C T. II. 
What (hail be a Beach of the 
Rule, 
1. N OT only the not performing the A. 
| ward is a Breach of the Rule, but 
likewiſe, if either- of the Parties ſhall do any 
Act which may prevent the Arbitrators from 
making the Award ; as, if they revoke the 
Authority, Ec. . 
2. A Matter was referred by Conſent at 
Niſi Prius, to the three Foremen of the 
Jury, and before the Award was made, one 
of the Parties ſerved the Arbitrators with : 
Subpæna out of Chancery, which hindered 
the proceeding to make the Award : And the 
Court held this a Breach of the Rule, and 
granted an Attachment, uiſi cauſa. Between 
Davila and Almanza, 1 Ann. 1 Salk. 73. 
3. Upon a Submiſſion to the Award of the 
three Foremen of the Jury, who made their 
Award, the Defendant moved to ſet it aſide, 
becauſe they went on without giving hin ta 
Time to be heard, or produce a Witnels; m 
and Holt ſaid, That the Arbitrators being 
Judges of the Parties own chuſing, the Part) 
ſhall not come and ſay, they have not done 
him Juſtice, and put the Court to examine it; Wh me 
alitcr, when they exceed their Authority: 
However, the Award was examined and cot- 
firmed; and the Plaintiff moved for an At 
tachment for not performing it; and tit 


Court held, That the — 
| | while 
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while the Matter was ſab Judice, was no Con- 


tempt, and then the Plaintiff moved for his 
Coſts, and that was denied; upon which Poel, 
Juſtice, ſaid, that ſeeing they could not give 
the Party any Coſts, he ſhould never be for 
examining into Awards again. Between 
Morris and Reynolds, 2 Ann. 1 Salk. 73. 

4. Upon a Submiſſion by Order of Court 
to a Reference, and the Award to be made 


to be confirmed by the Decree of the Court, 


without Appeal or Exception ; yet upon De- 


bate, Exceptions to the Award were admit- 


ted. 2 Vern. 109. 


6E CT, 


The Method of enfo2cing the Per- 
fozmance of Awards, made pur⸗ 
ſluant to a Rule of Court, 


1. * HEN the Award is made, if one 
of the Parties refuſe to perform it, 
the other muſt move the Court for an At- 
tachment to compel him; which Motion 
muſt be founded on an Afﬀdavit, that the 
Award was made according to the Terms of 
the Submiſſion ; and muſt likewiſe ſet forth, 
That the Party who moves for the Attach- 
ment, has performed what on his Part was 
awarded to be done, previous to any Thing 
to be done by the other Party ; but the A- 
ward it ſelf need not be annexed to ſuch Af- 
fidavit. And Note, That upon the firſt Ap- 
plication the Court grants a Rule, that the 
Party ſhall ſhew Cauſe why an Attachment 
| Q 3 | ſhould 


] 
. 
1 
1 
1 
| 
' 
4 

' 
4 
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| ſhould not be granted by ſuch a Day; which 
if he g- the 3 a ſe. 
cond Motion for that Purpoſe will be made 
abſolute. 1 
2. When the Defendant is taken on an 
Attachment, he gives a Bail-Bond to the 
Sheriff, and at the Return of the Writ, ap- 
pears not by Attorney, but Perſonally in 
Court; and then enters into a Recognizance 
to appear there de die in diem, till the Court 
ſhall otherwiſe determine them; upon Motion 
by Counſel the Court Orders, that unleſs 
his Adverſary exhibits Interrogatories againſt 
him within four Days after Notice, he ſhall 
be diſcharged ; the Interrogatories muſt be 
filed with the Secondary of the Office, and 
by him the Defendant muſt be examined, 
being firſt ſworn before a Judge to depoſite 
the Truth; after his Examination the Pro- 
ſecutor takes Copies of his Depoſitions, and 
if he finds all denied, he brings up his Wit- 
neſſes to prove the Cohtempt viva voce in 
Court, where the Defendant muſt appear to 
confront them, and anſwer the . the 
Court ſhall demand; and if the Court judge 
him guilty of the Contempt, they commit 
him; if not, he is diſcharged: If he neglect 
to appear before the Secondary to be exami- 
ned, or afterwards before the Court upon his 
Purgation, the Court, on Motion, will or- 
der his Recognizance to be eſtreated: If he 
confeſſes any Thing material in his Depoſi 
tions, it is not neceſſary to ſend for Witnel- 
ſes, but move on his Conſeſſion, and pray 
the Court's Order therein. | 


3. 4 


— 


3 


> 


= HFHz”S oI > © ' A w 


AQ. c 


The Compleat Arbitratoz. 231 


3. A. having bound himſelf to ſtand to 
the Award of F. S which Submiſſion was 
made a Rule of Court, according to the Act 


of Parliament; the Party for whoſe Benefit 


the Award was made, moved the Court for 
an Attachment for Non- 
was granted: Pending that, he brought an 
Action of Debt upon the Bond, and it was 
moved that he might not be allowed to pro- 
ceed bath ways; and it was endeayoured to 
be likened to the Caſes where the Court ſtay 
Actions on Attornies Bills, while the Mat- 
ter is under Reference before the Maſter ; 


but the Motion was denied; and this Di- 
verſity taken, where the Court relieves the ... 


Party by way of Amends in a ſummary 


Way; as in the Caſe cited there it is reaſon- 


able; otherwiſe here, where the Plaintiff has 
no Satisfaction upon the Attachment; and 
the Defendant was put to anſwer Interroga- 
tories. 1 Salk. 13, 74. 258 

4. If a Rule be made at Niſi Prius, to re- 


fer a Matter to the three Foremen of the 
Jury, and that the Plaintiff ſhall have a Ver- 
dict for his Security; after the Award made, 


the Plaintiff may either enter up Judgment 
on the Verdict, or have an Attachment for 
not obeying the Rule of Court, it being in 
his Election which Way he will execute the 
Award: And this was affirmed by Mr. Nor- 
they, and at the Bar, to be the conſtant Prac- 
tice ; Tourton and Gould (in the Abſence of 
the Chief Juſtice) doubted of it, becauſe 
the Verdict ſtood ſtill on Record: To which 


 Northey anſwered, There could not be a 
Judgment entered on ſuch Verdict without 


Q 4 Leave 


rmance ; which 


# ... 2 


Py 
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Leave of the Court, and the Attachment 


vas granted. Between Hale and Miſter, 


11 V. 3. 1 Salk. 84. 

5. A Matter in Difference, having upon 
the Hearing been referred by the Court to 
Gentlemen in the Country, who had made 
an Award therein, the Cauſe was ſet down 
to be heard upon the Matter of the Award, 
but was thrown off, as coming on irregular- 
1y, for that the Plaintiff ought firſt to have 
moyed to confirm the Award, as is done up- 
on a Maſter's Report, and either Side may 
except to it, if they find Occaſion ; and then 


the Matter will properly come before the 


Court on theſe Exceptions. 1 Vern. 469. 
Note, This was before the Act of Parliament. 

6. A. and B. having ſubmitted to an A- 
ward, which was made a Rule of Court, and 
an Attachment iſſued out againſt A. for not 
performing the Award; A. was afterwards 
found a Lunatick,: and B. took out a Sub. 
ou Scire Fac. againſt the Executrix and 

eir, to carry on the Rule of Court to an 
Execution; and it was held by the Court, 


That the Act of Parliament directing it to 


be carried on by Attachment, as is done in 


other Courts, for diſobeying a Rule of Court, 


by the Death of the Party the Attachment 
3s gone, and the Remedy loſt. 2 Very. 444. 


OR SECT. 


The Compleat Arbitratoz. 233 
s ECT. W. 


What chall excuſe the Non-perfoz- 
| mance of the Award. 


1. PHE Arbitrators being Judges of the 
Parties own chuſing, the Law will 
not countenance any Complaints by reaſon 
of Severity or Inequality in the Award ; 
neither will the Court require ſuch Exactneſs 
as to the Formality of the Award when the 
Submiſſion is made a Rule of Court, as if it 
were by Bond or otherwiſe ; and therefore 
there muſt be ſome notorious Defect in the 
Award it ſelf, or ſome Fault in the Arbitra- 
tors, ſuch as Partiality, Oc. which will ex- 
cuſe the Party from not performing it. 
2. However, it is neceſſary that the Arbi- 
trators, as in other Caſes, enter on their 
Duty, and make their Award within the 
Time allotted them by the: Submiſſion. 
3. And that if there be an Umpire, that 
he makes not his Umpirage till the Time al- 
lowed the Arbitrators be expired. 6 
4 As where the Submiſſion to an Award 
was, ſo that the Arbitrators make their A- 
ward at or upon the 29th of March then next 
enſuing; and if they make no Award, then 
If the Umpire make his Umpirage on the 
lame Day; it was reſolved, that the Umpire 
could not make his Umpirage on the ſaid 
27th of March, the Arbitrators having all 
that Day to make their Award. 2 Vern. I oo. 


5. But 


1 


Ih 
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pire can by no Means make his Umpirage, 


this ſee the 6th Chapter. | 
Holt, That, where an Award is made b 


z. But herein a Diverſity is taken, when 
the Umpire is named in the Submiſſion, and 
when the Arbitrators have a Power of nomi- 
nating him; for in the firſt Caſe, the Um- 


by reaſon of the Inconyeniency of having a 
concurrent Juriſdition. 1 Salk. 71. - 

6. But if the Arbitrators are to name him, 
he may make his Umpirage on the ſame Day 
limited to the Arbitrators, and it will be 
good, for they had determined their Power 
before, by chuſing an Umpire. 1 Lev. 174 
1 Salk. 12. s 

7. The Umpire muſt be choſen upon con- 
dition that he does accept the Umpirage; for 
it is ſaid, that if the Arbitrators chuſe one, 
their Authority is executed, and they can- 
not revake or chuſe again, though the Per. 
ſon elett refuſe to accept. 1 Salk. 70. But of 


* bi, hd bo Ra an as. ann. oe oa. 
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Rule 
of Court, it ſhall not be ſet aſide, unleſs there 
was Practiſe with the Arbitrators, or ſome 
Irregularity ; as want of Notice of the Meet- 
ing; alſo you ſhall not take Exceptions to 
the Formality of it, but ſhall perform it 

x Salk. 11. 0 
9. It was likewiſe held by Holt, That an 
Attachment lies not for not performing at 
Award made upon a Rule of Court, without 
a Perſonal Demand; and he ſaid, he remen- 
bred the firſt Attachment of this Kind, which 
was in Sir John Humble's Caſe, in Kelynge" 
Time; in which, and ever ſince, a Perſona 
Demand has been thought neceſſary ; *. 
. a 


8. It is held by my Lord Chief Juſtice 
$ 
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ment lies for Non- performance; aliter if im 

poſſible ; but the Party is excuſed as to that 

Part which is impoſſible only. Between 

ſter and Brunotti, 1 Salk. 83. N 

10. But if Money be awarded to be paid 
ſuch a Day, at a certain Place, between the 
Hours of Twelve and Two, it is ſufficient 
for the Party to ſhew, that he attended at 
the Time and Place aforeſaid, and that there 
was no Body to pay him. 

11. If the Award be not in Writing, the 
Party ſhall be excuſed, whether the Terms of 
the Submiſſion required it or not, the Judges 
thinking it improper to allow of a Matter 
which lays ſo great a Foundation for Perjury. 

12. An Award was ſet aſide, the Arbitra- 
tors appearing to have an Intereſt in the 
Cargo, touching which the Award was made, 
and therefore put too great a Value thereon ; 
and in five Days after the Award made, the 
Money awarded was attached by the Arbi- 
trators, for Debts owing to them. 2 Pers. 
251. 
13. And in this Caſe a Precedent was 
quoted, where an Award was ſet afide, be- 
cauſe the Arbitrators had promiſed to hear 
Witneſſes, but made their Award before they 
had ſo done. . 

14. And likewiſe another Precedent, where 
the Arbitrator promiſed not tro make his A- 
ward till one of the Parties (who was not 
well) ſhould come abroad; but notwithftand- 
ing proceeded, and my Lord Notting bam, 
for that reaſon, inclined to ſet it aſide. 
| | 15, When 


LC 
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15. When a Submiſſion is unto three, or 
any two of them, if two by Fraud or Force 
will exclude the other, that alone is ſuffici. 
ent to vitiate the Award. 2 Vern. 515. 

16. If it appears that the Arbitrators went 
upon a plain Miſtake, either as to the Lay, 
or in a Matter of Fact, the ſame is an Er. 
ror appearing in the Body of the Award, 
and ſufficient to ſet it aſide. 2 Vern. 105. 


—{ 


CHAP. IX 


Pleadings in Awards and 
Arbitraments. 


S Pleading in general is allowed to be 
the moſt nice and difficult Part of our 
Law, and as an infinite Number of Cauſes 
of all Kinds have been loft or delayed for 
want of a right Obſervance of the Rules of 
Pleading, it is neceſſary in the Caſe of A- 
wards, (which has partaked of theſe Difficulties 
as much as any other Branch whatſoever) 
to be cautious and exact in all the Proceed- 
ings, particularly in ſetting forth the Award, 
and aſſigning a Breach ; otherwiſe, let it be 
in other Reſpects ever ſo conformable to 
the Rules of Law, the Party will be diſ- 
appointed of his End, if he fail in this Par- 
ticular; it is therefore neceſſary to _— 
| | the 
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the following ſeveral Parts of the Pleadings, 
diſtinctly and ſeparately. 


Se. I. Concerning the DPeclara- 
tion, and the Manner of ſetting 
koꝛth the Award therein. 


Sect. II. Concerning the Plea of 
the Defendant, whether relating to 


the Perkozmance of the Award, 02 
when, and in what Manner he 
may 4 — the Award in Bar of any 


Sect. III. Of the Replication and 


Manner of ſetting fo:th the Award, 


and alligning a Bꝛeach. 


| Sea. IV. Of the Rejoinder, when 
it (hall be a Departure oꝛ not. 


Sea. V. Of Demurrers, either to 


the Declaration, Plea, Replica- 


tion, &c. 


Sect. VI. Pꝛecedents of Pleadings 
in Awards. 
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SECT. L 


Concerning the Declaration, and 
the Manner of ſetting fozth the 
Award therein. 


I. Declaration is a Complaint of the 
Party grieved, ſetting. forth the 
Cauſe of his Action againſt the Perſon he 
ſuppoſes to have done him wrong, or by 
whom he has received ſome Damage. 

2. The Declaration ought to be true, 
clear and certain, and this Certainty ought 
to be ſufficient in three reſpects: As 1f, 


Ch ws oy Min fa we ey 4 ab 


1 


© => . 


Where on an Iſſue being joined the Jury may of 
give a Verdict without being inveigled St 
Adly, Sufficient Certainty to which the De. 
fendant may anſwer directly. And gdly, til 
Whereon the Court may judge certainly WW C: 
and truly. 1 
3. The Plaintiff generally declares on the of 
Bond of Submiſſion, in which Caſe he i; hi 
not obliged therein to ſet forth the Award; of 
and for which Reaſon we have but few Caſe th 
relating to the Manner of ſetting forth the WW an 
Award, when the Submiſſion is by Bond be: in: 
fore the Plea or Replication. thi 
4 But if an Action be brought on the gr] 
Award it ſelf, the Party muſt be very care r. 
ful how he ſets it forth in his Declaration; :e 
leaſt he muſt ſhew the Subſtance of it, and of 
__ that Part which intitles him to bi MW thi 
on. = 
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5. If in an Action of Debt upon an A- 
ward, the Plaintiff declares, chat the Arbi- 
trators did make an Award, chat the Defen- 
dant ſhould pay unto the Plaintiff 10 J. Ec. 
this is a good Declaration, though nothing 
is ſhewn to have been awarded on the other 
Side ; for it is ſufficient for the Plaintiff to 
ſet forth that Part of the Award which en- 
titles him to his Action. 1 Leon. 72. 

6. In the Declaration it is not neceſſary to 
lay the Time or Place where the Award or 
Submiſſion were made; but if the Defendant 
denies either, the Plaintiff may reply, that 
the Award or Submiſfion was made at ſuch 
a Place. 2 Brownl. 137. | 

7. But when an Award is in Bar 
of a Treſpaſs, a Plea muſt be laid where the 
Submiſſion was made, Cro. Elis. 66. Me 

8. It has been adjudged, that the Plain- 
tiff need not ſet forth a Profert thereof in 
Curia, becauſe it is no Deed. Style 459. 

9. If there be a Submſſion to. the Award 
of J. S. ſo as rhe faid Award be made under 
his Hand and Seal, at or before the Sth Day 
of _ following, ready to be delivered at 
the Shop of F. N in the Zxthange, London; 
and in an Action of Debt upon an Award 
made ther 1, the Plaintiff dectares that 
the ſaid J. S. under his Hand and Seal the 
4th Day of September following, apud Ca- 
firum Bborum, did make an Award ad tunc 
& Ibidem parat to be delivered at the Shop 
of the ſaid F. N in the Exchange, London ; - 
this is no good Declaration ; for the Parties 
are not bound to take Conuſance of the De- 
livery elſewhere than at the Place appointed ; 


by 
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well enough. Cro. Jac. 577. 


ö the Nee an Award, ita quod it be 
made, and ready to be delivered to the Par. 


Day and Place. Adjudged that this is good, 


Court, that if two Things be awarded, tic 7 


— * 
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contra Moumtague, 
Chief Juſtice, who held the Publication 
there, and Allegation, that it was ready to 
be delivered at the ſaid Shop in London, wa 


10. In Debt u Eh He conditioned for 


ties, at a certain Day and Place ; the Defen- 
dant pleads Nullum fecerunt Arbitrium, and 
the Plaintiff replies and ſets forth an Award 
made and delivered to the Parties at another 


being delivered to the Parties themſelves, tho 
at another Day and Place: But per Hal 
the Replication is not good, for being bu i 
the Execution of an Authority, it ought wi 
be done at the ſame Day and Place. 2 Lui 
68. 

11. There is a Diverſity taken, when the 


Plaintiff ſets forth the Award in his Declan „ 


tion, and when the Defendant pleads it; 1 
the former Caſe, it is ſufficient for the Plain WW 
tiff to ſhew, that inter alia it was awarded; 
but when the Defendant pleads it, he mul; 
ſet forth the whole Award. Lit. Rep. 3148 
313.. | 
12. Ii an Arbitrament it was held by ti: 


one within, and the other not within tht 


Submiſſion, the later is void, and the Breact | 
muſt be allgeed 222 upon the firſt, 2 Ah 


8 ECT. 


[ R A : 
4 2 b ITE N r 2 r 
N ED 7 1 « 9 * \Y N. 
* F 7 * 5 4h. * b 
1 Und 
* * 
= If - * 4 


| The Compleat Arbitratoꝛ. 241 
Far 7 a: 1 


3 i 5 f 

5 3 4 

0 . S E C T. II. 

8 „„ + 
Concerning the Plea of the Defen- 

"'W danc, whether relating to the 

c Perfozmance of the Award, 02 

N when, oz in what Manner he may 

d plead the Award in Bar of any 

et | | 

.. J an Action of Debt be brought on the 

0 Bond of Submiſſion, the Defendant is 

. eſtopped by the Obligation, and cannot plead 


on ſubmiſit, but he may plead nullum fece- 
un Arbitrium, or he may plead the Award 
WSpecially ; to which the Plaintiff may Demur 
Wor Reply. 1 Rol. Abr. $73. . 
2. In Debt upon a Bond for Performance, 
c. the Defendant cannot plead Performance 
enerally, but muſt ſhew the Award, and 
ow he has performed it. Moor 3. | 
3. If in Debt upon an Obligation, condi 
Wioned for the Performance of the Award of 
Fs che Defendant pleads, That whereas 
here was a Suit in Chaneery by the now 
Pefendant, againſt the now Plaintiff, for 
Wuch a Cauſe, Ec. the ſaid J. S. did award, 
What the ſaid Suit ſhould ceaſe, and that 
ache now Plaintiff ſhould ſtand acquitted de 
106 :.2/ibet materia in eadem contenta, and avers 
bat he did not any further proſecute the 
id Suit, but that the now Plaintiff always 
ter Stetit inde Quietus ; this is a good Plea 
ithout ſhewing any Diſcharge in Fas ; 1 
e 3 the 


S S N K 48 


3» 2 


2 


T. 


_ 


not ſet forth the Indenture, but refer gene- 


Manner and at ſuch Times as is expreſſed in 


- the Condition. a 


qua Parte inde, and the Defendant pleads 


_ miſſis, without 54 Tres de aligua Parte iu: 


97. 
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the Award being, that he Staret acquietatus, 
it is no more than that by that Award he 
ſhould be acquitted. Cro. Fac. 339.” , 

4. If an Award be, to pay the Rent men- 
tioned in ſuch an Indenture, in Debt upon a 
Bond conditioned for Performance thereof, 
the Defendant in pleading Performance need 


rally to it; but if it be to 'be paid in ſuch 


the Indenture, then it muſt be ſer forth at 
large; ſo if an Award be to pay Money given 
by a Will. 1 Vent. 87. NOOR ATT, 

F. It muſt be ſtrictly obſerved, that where 
the Defendant pleads Performance, he mult 
regularly plead ir according to the Words a 


6. As where the Condition of the Bond d 
Submiſſion was for Performance of the 4 
ward, fo that it be made de Premi ſis vel al. 


that the Arbitrators made no Award de Pr. 


and it ſeemed not to 2 2 Mod. 27. the 
J. But of Matter of Excufe, as that it be der 
came impoſſible by the Act of God, Ec. ln <a 
is otherwiſe. 2 Mod. 2, 28. 2 Salk. 520. coll 
8. The Condition of a Bond of Submil- if by 
ſion was, ſo that the ſaid Award be g I 
ven up in Writing, Oc. and the Defendan Wh V 
pleaded nor Deliberaverum in Scriptis ; andi ©* 
was adjudged naught, and that it ought" 2 


have been on reddiderunt in Scriptis. N Beni 


9. Concerning the Defendant's pleadin 
Tender and Refuſal, it muſt be * 


* 
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ved in . that where a Man is bound 
in an Obligation conditioned to pay a cer- 
tain Sum of Money at ſuch a Day, Ten- 
der and Refuſal at the Day, without ſaying 
us core Prift, is not a 
to ſay adbuc paratas, and tender the Money 
in Court. 


10. But it is otherwiſe, if the Condition of 


the Bond be to do a collateral Act, as to de- 
liver Timber, ſtand to an Award, Cc. Co. 
Lit. 207. 9 O. 19. 4. 

11. In Debt upon an Obligation, whereby 
the Defendant and two others were to per- 
form an Award, made betwixt them and the 


Plaintiff; rhe Defendant pleaded the Award, 


which was, That the Defendant ſhould pay 
the Plaintiff 2o s. and each of the others 
20 f. à-piece, and that he tendred the 20 s. 


accordingly, which the Plaintiff refuſed to 


12. The Plaintiff replied, That at a Day 
after the Refuſal he demanded the ſaid 20 f. 
of the Defendant, which the Defendanc 
then refuſed to pay him ; and the Defendant 
demurred ; and it was held that the Repli- 
cation was idle, for the 20 s. being a Sum 


collateral to the Obligation, was loſt for ever 


by the firſt Refuſal. | 

13. But then it was reſolved that the Bar 
was ill, as anſwering only to Part, ſci. the 
20 3. to be paid by himſelf, and not to the 
other Sums to be paid by others, and, he is 


$ anſwerable for all; and then the Defendant 


pleading a collateral Matter, which is inſuffi- 
cient in Law, the Plaintiff needs not aſſign a 
Breach ; and ſo Judgment was given for the 

| R 2 Plaine 


Plea, but he ought 
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Plaintiff. Between Cenne and Tinker. 3 Lev. 
2 


14. But Tender of a Sum of Money a- 
warded to be paid in an Action of Debt on 
the Award, is not ſufficient without pleading 
uncore Prift ; but Tender of an Award to the 
Defendant, and that none came on his Part 
to receive it, is good. Lev. Entr. 44. 

If an Award be made by the Arbitrators, 
and. ſigned and ſealed by them, and by it 
they award a Sum of Money to be paid, the 
Defendant cannot plead the Statute of Li. 
mitations to an Action brought on the ſaid 
Award; adjudged 2 Saud. 65. f 
15. As to the pleading of an Award to an 
Action, it is laid down as an uncontroverted 
Rule, that where Accord may be pleaded to 
any Action, there an Award may. 6 Co. 44. 

16. It has been held formerly, that an 
Accord is not any Bar of an Action, unlels 
it be executed, becauſe the Plaintiff hath not 
any Means to recover that which he ought 
to have by the Accord. 1 Rol. Abr. 129. 

17. And therefore it has been held the 
ſafeſt and beſt way of pleading an Accord, iſ 


to plead it by way of Satisfaction, and not 
by way of Accord; for if it be pleaded by WW pa 
way of Accord, a preciſe, Execution thereot BW T. 
in every Part muſt be pleaded ; and if there ten 
be a Failure in any Part, the Plea is inſuffici- MW aft, 
ent; but if it be pleaded by way of Satis for 
faction, the Defendant need plead no more, Bl the 
but that he you the Plaintiff 10 J. in ful ¶ it v 
the Action which he received the 


Satisfaction o 
9 Co. 80. 


* 


18. Cl 


18. Of late, indeed, it hath been held, 
that upon mutual Promiſes an Action lies, 
and conſequently there being equal Remedy 
on both Sides, an Accord may be pleaded 
without Execution, as well as an Arbitrament. 
Raym. 450. 2 Fon. 158. 8 
19. It has been formerly held, that an A- 
ward could not, except in certain Caſes, be 
pleaded to an Action, unleſs it were execu- 


ted; as where in Treſpaſs the Defendant 


pleaded an Arbitrament in Bar, that the De- 
fendant ſnould pay to the Plaintiff twenty 
Shillings, Ec. to which the Plaintiff demur- 
red, becauſe he did not alledge Performance 


of the Award, and the Demurrer was allow- 


ed. Cro. Eliz. 66. | 

20. 80 if an Award be to pay Money at a 
certain Day, in Satisfaction of an Action, if 
the Money be not paid at the Day, this A- 
ward is no good Bar of an Action, though 
he may have Debt on the Award, becauſe 
it was his Fault that the Money was not 
paid, and therefore he ſhall not compel the 
Plaintiff to bring an Action on the Award, 
and bar the firſt Action. 49 E. 3. 3. 

21. But if an Award be, that one ſhall 
pay 10 l. to the other in Satisfaction of all 
Treſpaſſes, Oc. if he who ought to pay it 
tenders it at the Day, and he refuſes, and 


after brings an Action for the Treſpaſs a- 


foreſaid, this Award ſhall be a good Bar of 


| the Action, becauſe it was his own Fault that 
it was not paid, and he hath his Remedy for 


the Money. 1 Rol. Abr. 269. 
22. So if A. and B. ſubmit themſelves to 
the Award of J. S of all Actions; who a- 
R 3 wards 
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wards that A. ſhall make an Obligation which 
ſhall be labelled with Wax, and ſhall bring 
it to B. and B. ſhall ſeal it to A. in Satisfac- 
tion, Sc. if A. does never bring the Obligation 
to B. to ſeal, yet this Award ſhall be a Bar 
of Actions brought by A. which are within 
the Award, though he hath no Means to 
compel B. to enter into an Obligation, be 


cauſe the Default was in himſelf. 5 E. 4. ). 


23. In Treſpaſs (fays my Lord Chief Ju. 


ſtice Holt) it was held heretofore, that an 


Award of a collateral Thing in Satisfaction, 
was no good Plea, unleſs the Defendant 
ſhewed a Performance; for they likened thi 
to an Accord and Satisfaction, which is no 


| Plea, unleſs it be executed; yet they held, 


that where the Award was not of a collate- 


| Reaſon of the Difference which they went 
upon was, that there was a Remedy to be 
had upon the Arbitrament in the latter Caſe, 
not in the former: But now the Law is held 


ral Thing, but of a Sum of Money, tha 
ſuch an Award was a good Plea; and the 


otherwiſe, and an Arbitrament is a 


Plea, whether it be of Money or a collate iſ 
ral Thing, as a Hat or a Horſe; and the 
Reaſon is, becauſe the Submiſſion is a mu- 
' tual Promiſe, upon which an Action lies 
and Performance need not be averred in 
either Caſe, for the Remedy is alike. But i 
Poel held, that it muſt be averred wher: 


the Award is of a collateral Thing. 1 Salk. 


306. ” 


24. So when the Plaintiff declared upon 


three Aſſumpſits, whereof two were Special 
ſcilicet, that the Defendant being indebtet 
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to the Plaintiff in ſuch a Sum, he in conſide- 
ratiane inde promiſed to Ship ſuch a Quan- 
tity of Cotton Wool at Antegoe, and conſign 
it to the Plaintiff; and alſo, whereas he was 
indebted to. the Plaintiff in ſuch other Sum, 
for Wares and Merchandizes ſold and de- 
livered, he in conſideratione inde promiſed to 
pay the Money to the Plaintiff, if he (the - 
Defendant) did not Ship and conſign ſo much 
Cotton Wool to the Plaintiff; and the third 
Promiſe was upon a general Indebitatus Aſ- 
ſumpfit for Wares, Sc. ſold and delivered. 
25. The Defendant pleaded generally as 
to all (viz.) that ſince the ſaid Promiſes, he 
and the Plaintiff had ſubmitted themſelves 
and all Matters, Oc. to Arbitratars, who 
made their Award, which he ſet forth in his 
Plea, and concluded in Bar, without alledg- 
ing that he (the Defendant) had performed 
the Award on his Part. "A 
26, And upon a Demurrer to the Bar, it 
appeared that the Award was particular as 
to the Cotton Mool, and not of any other 
Matter, and as to that likewiſe it was but 
conditional, and therefore void: And in ar- 
guing this Caſe the following Diverſities were 
taken by the Court to be Law. | 


88 8 S FSK 


u- 
9 27. 1ſt, That an Award without Perfor- 
in mance is a good Bar to an Action on the Caſe, 
ut WY if the Parties have mutual Remedies againſt 
re each other to compel the Execution of the 
ſn Matters awarded ; but it is otherwiſe where 


there are not mutual Remedies to enforce 

the Performance, SS. „ 5 
28. 2dly, That the Award now pleaded, 
being but conditional, and therefore void, 
R 4 | and 
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Award does give a new Duty in lieu of the 


and by 3 the Plaintiff having no 
Remed rce the Performance, tis no 
Bar to his Aion. | 

29. 3dly, This Award being particular, 
and only concerning the Cf. H#ool, the 
Defendant ſhonld have pleaded it in Bar on- 
ly of thoſe Promiſes concerning the faid 
Wool, and not in Bar of a general Indebi. 
tatus Aſſumpſit for Wares ſold, but he ſhould 
have P eaded non aſſumpſit as to that Promiſe, 
becauſe the Award did not extend to it. 

30. But if this Award had been general, 
and a good Award, the Defendant might 
have pleaded it in Bar of all the Promiſes 
generally, as here he had done; and that 
ſuch Plea would not have amounted to the 

general Iſſue, becauſe rhe Defendant, by 
pu ading the Award after the Promiſes made, 

d admitted the Plaintiff to have Cauſe of 
Action upon the Promiſes; but that he was 
barred by the Award, and an Admiſſion even 
of a Colour of Action, is ſufficient to pre- 
vent the Pleading to amount to the general 
Ifſve, and the Plaintiff had Judgment. Carth, 

137, 188. 

31. And in Salk. 69. it has been held, 
that an Award may. be a good Plea in Bar 
though it be not performed, wherever the 


Jn wiarwsp  . 


—_— for a Submiſſion implies a Promiſe 

o perform; ſo that the Party has a Remedy 
for that which i is awarded ; but where the In- 
tent of the Award is not to difcharge the 
old Duty of it ſelf, and give a new one, but 
barely to cauſe a Diſcha rge of the old Dut 5 
not by the Award it ſelf. but by a Relea 
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as in" the principal Caſe, the Award is no 
Plea in Bar of the old Duty. But a Quere 
is added, Whether an Award unperformed, 


though it ves a new Du bee vary 
— dee a an 


8 E C . III. 


of the Replication and Manner of 
ſetting koꝛth the Award, and af: 


ſigning a Breach, 


1. I is __—_ for the Plaintiff in \hisRe- 
plication, if the Defendant pleads Nut. 
lum fecerunt Arbitrium, to ſet forth the whole 
Award, or at leaſt ſo much of it, as that 
the Court there may be able to judge 
whether he is intitled to his Action, or not; 
for want of which the Plaintiff has been of- 
ten delayed, if not diſappointed in his Ac- 
tion, | 
2. As where in an Action of Debt upon 
a Bond, conditioned for the Performance of 
an Award, the Defendant pleaded, that the 
Arbitrators made an Award, That the De- 
fendant ſhould pay to the Plaintiff 3 100 J. 
and ſhould give to the Plaintiff a general Re- 
leaſe; and the Defendant pleaded that he 
had paid the Money, and given a Releaſe 
accordingly, but did not ſhew what on the 
art of the Plaintiff was awarded to be done; 
and the Plaintiff replied without ſhewing the 
other Part of the Award in his Replication, | 
me took , that the Defendant had not 


paid 
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| paid the Money; and the Defendant put in 
an inſufficient Rejdinder; upon which the 
Plaintiff demurred ; and it was held by the 
Court, that the Plaintiff could not haye 
Judgment, - becauſe the Award, as ſer forth 
and agreed in Pleading, is void; but if the 
Plaintiff would have helped himſelf, he ought 
to have ſhewn the other Part of the Award 
before he had taken Iflue ; but the Court 
would not give Judgment for the Defendant, 
but ſuffered the Plaintiff to diſcontinue, be 
cauſe they apprehended it to be only a Trick 
in Pleading ; for which the Chief Juſtice 
nates Sanders, who excuſed himſelf 
by reaſon of the Severity of the Award 
Between Feal and #arner. 1 Sand. 326, 327 
3. If in Debt upon an Obligation, condi 
tioned for the Performance of an Award, the 
Defendant pleads Nullum fecerant Arbitriun, 
and the Plaintiff replies, and ſhews the 4. 
ward, he muſt alſo ſhew the Breach, with. 
out which he hath no Cauſe of Action; for 


by eg. gg 2 Wh Woo ww WH Sw to = 


d: 


the Obligation is guided by .the Condition; th 
and though the Defendant can make no Ar W 
ſwer to the Breach, yet it, ought to appear o 
to the Court that the Plaintiff hath a Cauſt of 
of Action. Teluv. 152. th 


4. And the Reaſon hereof, as ſaid argues. 
go, 1 Sand. 102. is, becauſe an Award maj 
be good in Part and void in Part, and pet 

| haps the Action may be brought upon tit 
void Part. | 

5. If in Debt upon an Obligation cond: 
tioned for the Performance of an Award, 
the Defendant ſhews that the Arbitrators dil 


make an Award, that the Defendant 1 
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ſuch a Day ſhould pay to the Plaintiff 100 f. 
or otherwiſe ſhould procure one A. being a 
Stranger, to be bound to the Plaintiff for the 
Payment of 12 J. per Annum to the Plaintiff 
for his Life; and the Defendant pleads, that 
he hath performed the ſaid Award ; and the 
Plaintiff replies, that the Defendant hath not 
paid the {aid 1007. without ſaying, nor hath 
procured A. Cc. yet this is a good Replication, 
for the Award as to that Part is meerly void, 
and therefore che Plaintiff need not take 
Notice thereof. 1 Lem. 304 
6. $0 if the Award that the Defen - 
dant, together with a Stranger, ſhall enter 
into a Bond in the Aſſignment of a Breach, 
the Plaintiff muſt not ſay that the Defendant 
and Stranger did not enter into a Bond, for 
though both did not, yet the Defendant 
alone might enter into Bond. 1 Godb. 165. 
7. If the Plaintiff alledges that the Award 
was made of four Things, and the Defen- 
dant pleads that ir was but of three only, 
the Plaintiff cannot reply that the Award 
was of three Things and another, but he 
ought to reply, that the Award was made 
of four Things, and traverſe that it was of 
three Things only. Plowd. 95. 
8. If in Debt upon a Bond conditioned for 
the Performance of an Award, ſo as it be 
made, Sc. and ready to be delivered to the 
Parties, or to ſuch of them as ſhall deſire the 
lame; the Defendant pleads Nullum fecerunt 
Arbitrium, and the Plaintiff replies and ſets 
forth the Award, and ſhews a Breach, but 
doth not ſay that it was ready to be deliver 
ed to the Defendant; yet this is a good Re- # 
| | plication, 


T == 


lt 
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plication ; for when the Award is made, it is 
ready to be delivered to the Parties, or to 
ſuch of them who defire it; ſo that it muſt 


be deſired, and if denied, the Party may 


plead that Matter ſpecially. Between Row- 


* and Manning, 3 Mod. 330. 


If in Debt upon a Bond, conditioned 
for the Performance of an Award in Writing, 
or by Word of Mouth, the Defendant plead 


no Award made, and the Plaintiff replies 
That at the Time of the Bond and Award, 


he had an Action againſt the Defendant fo 
Scandalous Words, and that the Arbitrators, 
ore Tenus, did declare and publiſh his Award 


in Manner following, viz. that the Defen- 


dant ſhould pay to the Plaintiff 12 Guinea 
and all ſuch Money as he had expended cir 
Proſecutionem Placit pred, &c. this is a good 
Award, and well ſet forth; although the A- 
ward doth not mention any Suit before ; for 
he that ſets forth a Parol Award, is not "tied 
to the very Words, but it is ſufficient to thev 
the Effect and Subſtance of what was award- 


ed by Word of Mouth. 2 Vent. 242. 


10. In Debt upon a Bond to perform an 
Award, the Defendant pleads no Award 


: made, and the Plaintiff replied, and ſer forth 


an Award with a Profert in Curia, and there 


were material Omiſſions; the Defendant 


craved Oyer, and. demurred for the Variance 


between the Award ſet forth in the Replica- 
tion, and the Over. 


11. And in the Argument it was inſiſted 
for the Plaintiff, that in Debt on an Award, 
the Plaintiff 04 not ſet forth more of the 


* Award than makes for him; to which it was 


anſwered, 


7 . 8 


To 


5 W ©. 2 K =% 


anſwered, that true it is, in Debt upon an 
Award the Plaintiff need not ſet forth more 
than makes for him; but it is otherwiſe in 
Debt upon a Bond, for then the Plaintiff 
muſt reply the whole Award. | 
12. And per Holt, Chief Juſtice, In Debt 
upon a Bond to perform an Award, if 2 
agard fait be pleaded, and the Plaintiff re- 
plies an Award, Cc. and Iſſue is thereupon, 
in ſuch Caſe, if there is a material Variance 
between the AWard given in Evidence, and 
the Award ſet forth in the Replication, it is 
againſt the Plaintiff; but if the Variance be 
only by Omiſſion of that which is void, that 
is not a material Variance, being no mate- 
rial Part of the Award ; here the Variances 
are by Omiſſions that are material, therefore 
Judgment muſt be for the Defendant. A 
Note is added by the Reporter, That if the 
Plaintiff had not made a Profert, the Defen- 
dant's Way had been to have pleaded nul tiel 


agard. 


13. In Debt upon an Obligation conditi- 
cned to perform an Award, the Defendant 


S pleaded no Award, and the Plaintiff replied 


and ſet forth an Award, whereby it was a- 
warded, that the Defendant ſhould enjoy a 
Wharf, and that certain Erections ſhould be 
pulled down within the Space of 58 Days 
from the Date of the Award; to which the 
Defendant demurred; and it was objected, 
that the Award was pleaded without any 
Date; but yet the Replication was held 


good, for the Day of the Delivery of a Deed, 


is the Day of the Date, though there is no 
Date ſet forth; as if a Deed bear Date one 
Tk Day, 
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Day, and be delivered at another, it was 
really dated when delivered, t | the 

Clauſe of Geren Dat be otherwiſe; ſo it is 
in the Caſe of the Award, the makiug is the 
Date. 1 Salk. 16. | 
14. In Debt upon a Bond for Performance 

of an Award, ita quod the Award be made 
and ready to be delivered to the Parties in 

Difference, or to ſuch of them who ſhould 
defire the ſame, by ſuch a Time, the Defen- 
dant pleaded no Award made. 

15. The Plaintiff replied, that the Arbi. 
trators within the Time, Oc. made their A. 
ward in Wes which he ſet forth at large, 
and aſſigned the Breach, Sc. but did not 
ſay that the Award was ready to be deliver. 
ed to the Parties, according to the Wordòs ai 
the Submiffion ſupra. 

16. And it was objected upon a Demurret 
for this Fault, that the Submiſhon being con- 
ditional, it ſhould appear that this Condition 
was performed by the Arbitrators; other wiſe 
their Award would not oblige the Parties; 
and therefore the Plaintiff ought to ſhe, 
that all the Condition was performed; other- 
wiſe he hath no Cauſe of Action. 

15. But it was held in this Caſe, that it 
ſhall neceſſarily be intended, that the Award 

which was in Writing, was ready to be de 

livered to the Parties, and therefore good, 
and the rather, becauſe the Condition is, 
that it ought to be ready to be delivered 
when any of the Parties required it; and it 
_ doth not appear that it was required by any 
of them, and therefore it is not * g 

ou 
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| 158, 159. 


SECT. Iv. 


a Departure, oz not. 


1. J Rejoinder is, when the Defendant 
| fortifies his Bar with new Matter, 
but purſuant to the Bar. Co. Lit. 304. 


that the Rejoinder be not a Departure from 


ot the Defendant's Plea, by introducing new 
2 Matter, which had no Relation to his Plea. 
of 3. And for this Reaſon it is ſaid, that the 


Defendant is not to rejoin in ſuch Words as 


for that is to begin a new Diſcourſe of his 
own, and not to anfwer the Plaintiff. 

4. Alſo, if the Defendant in his Rejoinder 
pleads new Matter, he muſt conclude, & 
hoe Paratus eft werificare ; for he ought to 

ive the Plaintiff Liberty to come in with a 

rrejoinder and Anſwer to it. | 
F. Let it is ſaid, that in many Caſes, if 


mould be delivered before Requeſt. Carth. 
Of the Rejoinder, when it ſhall be 
2. And herein great Care muſt be 8 


are not contained in the Replication or Plea, 


fs 


new Matter be averred in the Replication, 
e. if the Defendant alledges a new Anſwer in 
„dhe Rejoinder, it is no Departure. 1 Mod. 
155 435 44. 22 | | 
ed 6. As where the Condition of an Obliga- 


it tion was, that the Defendant ſhould ſtand to 
ny the Award of J. S. between the Defendant. 
it and F. D. Tenants, and the Defendant pleads 
e nalhun fecerunt Arbitrium; and the Plain- 


tiff 
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| tiff replies, that the Award was made be- 

tween the Defendant and Tenants of F. 5. 

and names them; and the Defendant rejoin, 

that they were not Tenants; this was faid to 

be no Departure, but ; and the Reaſon 

ſeems to be, for the Plaintiff alledged Mat- 

ter, which gave Occaſion for ſuch Plea, 

39 H. 6. 16. ee, 

7. In Debt upon a Bond conditioned for 

the Performance of an Award, the Defen. 

dant-pleaded an Award to pay ſuch a Sum 
to the Plaintiff at ſuch a Time and Place, 
and that he tendred it accordingly, and the 
Plaintiff refuſed to accept it ; and the Plain- 
tiff replied, that it was awarded in Satisfac- 
tion of all Controverſies, and that the De- 
fendant non obtulit ſolvere, & hoc petit quod in. 
quiratur, Sc. and the Defendant demurred; 
and it was held by two Judges, that the 
Plaintiff having alledged new Matters, ought 
not to have concluded to the Country, by 

which Means the Defendant is deprived of 
his Opportunity of traverſing it; but the 
other two held, that the Defendant having 
admitted the Award good, and taken upon 
himſelf to plead Performance, he ſhall not 
be admitted to traverſe the new Matter, {0 
as to make the Award void ; but if in Truth 
the Money was not awarded in Satisfaction 
of all Controverſies, he ſhould at firſt have 


2 Nullum fecerunt Arbitrium; for if he 
ould now be admitted to prove it no A. 
ward, it would be a Departure. 3 Lev. 164 
8. If in Debt upon an Obligation, condi- 
tioned to perform an Award, the Defendant 
pleads no Award, and the Plaintiff en 
an 
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and ſets forth an Award made and tendered, | 
Sc. purſuant to the Condition, and the De- 
fendant rejoins, and alledges that the Award 

was not tendered moda & Forma Prout, and 

concludes hoc Paratus eft verificare ; this Re- 
joinder is naught on a double Account. Firſt, 
Becauſe it is a Departure from his Plea in 
Bar, for in his Plea he denies that any A- 
ward was made, and now he implicitly ac- 
knowledges it, but pretends that it was not 
made according to the Condition. 2dly, As 
his Plea is a direct Negative, he ſhould have 
concluded to the Country, and not have tra- 

- verſed; for by this Means the Matter can 
never be put in Iſſue to be tried. 2 Saund. 
190. | 6 | | 

'9. So in Debt on an Obligation to ſtand 

to an Award, and the Defendant pleads no 
Award, and the Plaintiff replies, and ſhews 
an Award and a Breach; to which the De- 
fendant rejoins, that a new Cauſe of Action 
aroſe after the Submiſſion and before the A- 
ward, and they awarded mutual Releaſes to 
be made at the Time of the Award made, 
and nothing further is awarded on one Side 
but the Releaſe, and ſo the Award was void; 
on which the Plaintiff demurred, -and it was 
adjudged for him, for the Rejoinder is a De- 
parture; for when he pleads no Award, it 
ſhall be intended no Award at all; and then 
to ſhew and confeſs an Award in Fact; but 

 faying that it is void in Law is a Departure. 
Between Houſe and Launder, 1 Lev. 85. The 
fame Point was afterwards adjudged be- 
tween Morgan and Man, x Lev. 127. and 

PR 8 likewiſe 
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ral Demurrer ; yet when fuch Want of Form 


prevail; and if there be Want of Subſtance, 
a general Demurrer will ſuffice. 


moſt Caſes, if he imagines that the Award 
mur to the Plaintiff's Declaration, if he ſets 


likewiſe between Garret 
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and Weeden, 1 Lev. 


133. 
\ 


n 


Df Pemurrers, either to the De⸗ 
claration, Þlea, Replication, &c. 
A Demurrer may be upon a Declara- 
tion, Replication, Rejoinder, Ec. 
as well as on a Plea; for all. the Parts of 
piggy Hue, ought to be according to 
the Rules of Law, or elſe the Party may 
demur thereto; for though. by the Statute 
4 & 5 Ann. for Amendment of the Law, 
Want of Form is not ſufficient upon a gene- 


is made a Cauſe of the Demurrer, it may 


2. The ſafeſt Way for the Defendant in 


was not made according to Law, is to de- 


forth the Award therein, or to his Replica- 
tion; for when the Submiſſion is hy Bond, he 


cannot plead nihil Debet to it; neither can 5 
he plead non — though he may plead a 
non eft ſactum, or that the Arbitrators made Mt ** 
no Award; which laſt is the uſual Plea, and * 
then it is ineumbent on the Plaintiff to ſet * 
forth the Award in his Replication; to which and 
the Defendant may demur either generally {W+*? 


; 


or ſpecially; in which Cafe the Court will 
| | give 
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give Judgment for him, if the Award be not x 
made according to Law and the Terms bf 
the Submiſſion; and this will prevent any 
Danger of having his Rejoinder conſtrued a 
Departure. f 1 

And the ſame Rules, relating to general 
and ſpecial Demurrers, will be applied to 
Awards as well as to other Caſes. | 

3. As if in Debt upon an Obligation, con- 

ditioned for the Performance of an Award, 
ſo as, Cc. the Defendant pleads no Award, 
and the Plaintiff replies, that ante exbibiti- 
onem Bille, ſcil. the 24th of June, which was 
| a Day within the Submiſſion, the Arbitrators 
| made an Award, vis. Oc. and the Defen- 
| dant demurs generally, the Plaintiff ſhall 
have Judgment ; for though the Plaintiff 
ought to have replied, that the Arbitrators 

made their Award before the Day limired to 
them; yet this is Form only, and helped by 
general Demurrer. 2 Sid. 370, 

4. In Debt upon an Obligation, conditi- 
oned to perform an Award, the Defendant 
| pleads no Award, and the Plaintiff replies an | 
Award, that the Defendant ſhould pay to * 
the Plaintiff 15 J. at or before the firſt of 
December next following, and aſſigns a Breach 
that the Defendant did not pay the 157. up- 
on the ſaid firſt of December ; whereunto the 
Defendant demurs generally, and Judgment 
was for him ; for although he did not pay it 
upon the ſaid firſt of December, he might 
have paid it before the ſaid firſt of December ; 
and although Payment before the Day is a 


good Payment at the Day, where Payment 
8 2 at 
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at the Day is pleaded, yet in Pleading the 
Parties ought to purſue the Words of the 
Condition. 1 Lev. 293. It would be need. 
leſs to ſet down all Cauſes of Demurrer, 
which in Effect would be but ſhewing for 
what Cauſes Awards have been held void; 
which ſee Chap. VI. 


SECT. VI. 


0 Diecedents of Pleadings in Awards, 


© Declaration S. of, E9c. complains of V. N being in th 
e A. J. Cuſtody of the Marſhal of the Marſbd 
tration Band. ſea of our Sovereign Lord the King, befor 
the King himſelf, of a Plea that he rende 

to him one hundred Pounds of lawful Ms 

ney of England, which he owes to and us 

juſtly detains from him; for that, to ni; 

that whereas the ſaid V N. on the 190 

Day of Auguſt in the Thirteenth Year, & 

at, Ec. by his certain Writing obligator, 

ſealed with the Seal of the ſaid JF. N. ail 

now ſhewn to the Court of our ſaid Lord ti 

King here, the Date whereof is the ſame Di} 

and Year aboveſaid, acknowledged him 

to be held and firmly bound to the ſaid 7. 

in the ſaid Sum of one hundred Pounds, 

be paid to the ſaid F.S. when he ſhould! 

thereunto afterwards required ; but yet ti 

Wi in the Ori. ſaid V. N. the ſaid Sum of one hundred Pounk 
nol. or any Part thereof, to the ſaid J. S. ( althu 
aſten required) hath not yet paid, but | 

pay him the ſame hath hitherto — 


fuſed, and ſtill refuſeth to the Damage of 
the faid & ten Pounds, and therefore he 
bringeth Suit, Se. Pledges to proſecute, 


* 


John Doe and Richard Ros. 


And now here at this Day, to wit, Mon- Plea. 
day next after eight Days of St. Hilary this 
ſame Term, until which Day the ſaid . N. 
had Leave to imparl, and then to anſwer 
before our Lord the King at Veſtminſter, 
comes as well the ſaid 7. S. by his Attorney 
aforeſaid, as the ſaid V N. by Z. B. his At- 
torney, and the ſaid V. N. defends the Force 
and Injury, when, Cc. and prays Oyer of the 
Writing obligatory aforeſaid ; and it is read 
to him, Ec. he likewiſe prays Oyer of the 
Condition of the ſaid Writing; and it is read 
to him in theſe Words, (to wit) The Condi- 
tion of this Obligation is ſuch, That if the 
above-bounden . N. his Heirs, Executors 
and Adminiſtrators, for his and their Parts 
and Behalfs, do and ſhall, in all Things well 
and truly ſtand to, obey, abide, perform, 
* fulfill and keep the Award, Order, Arbitra- 

ment, final End and Determination of 70 


if Hind, of the, Sc. and Fobn Cooper, of the 
71 ſaid, Sc. Arbitrators indifferently named, 
F elected and choſen, as well on the Part and 


Behalf of the above-bounden V N. as of 
the above named F. S. to arbitrate, award, 
order, judge and determine, of and con- 
cerning all and all Manner of Action and 
Actions, Cauſe and Cauſes of Action, Suits, 
Bills, Bonds, Specialties, Judgments, Exe- 
cutions, Extents, Quarrels, Controverſies, 
Treſpaſſes, Damages and Demands whatſo- 


| 8 3 ever, 


| 
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ever, at any Time or Times heretofore had, | 
made, moved, brought, conſented, proſe. Mt * 
cuted, done, ſuffered, committed or depend. MW * 
ing by and between the ſaid Parties, or ei. 
ther of them, ſo as the ſaid Award be made ] 
in Writing, and ready to be delivered to ei. Wt © 
ther of the ſaid Parties requiring the ſame, * 
on or before the eighth Hour in the After. Wt © 
noon of this preſent Day; but if the ſaid 8 © 
Arbitrators do not make ſuch their Award, Wi © 
'$ of and concerning the Premiſſes, by the il © 
5 Time aforeſaid ; that then if the ſaid JN 6 
his Executors and Adminiſtrators, for his Wl *: 
and their Parts and Behalf, do in all Thing 7 
well and truly ſtand to, obey, abide, per. “ 
form, fulfill and keep the Award, Order, * 
Arbitrament, Umpirage, final End and De- 

termination of P. C. Gent. of and concert- 1 
ing the Premiſſes, ſo as the ſaid Umpire < | 
make his Award or Umpirage of and co - 
cerning the Premiſſes in Writing, and read Wi © 

to be delivered to either of the ſaid Paris m 
requiring the ſame, on or before the eight Wy - | 
Hour in the Afternoon of the Day next «Wi p. 
ſuing the Date of theſe Preſents ; then thi 8 
Obligation to be void, or elſe to remain 1% hn 

full Force, Strength and Virtue. Wich 
being read and heard, the ſaid /. N. faith 4 

That the ſaid J. S. ought not to have d of 
maintain his aforeſaid Action thereof againl Lo 
him, becauſe he ſaith that the ſaid 7obn Hit th 
and Fobn Cooper in the ſaid Condition name 5 
| made no Award, Order, Arbitrament, final 55 
| End or Determination, before the eight the 
| Hour in the Afternoon of the ſaid 19th D fue 


of Augnſt in the Year aforeſaid, vg 
| Dat 
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Date of the ſaid Writing obligatory, But 


the ſaid . N further ſaith, that the ſaid 


p. C the Umpire in the ſame Condition like- 
wiſe named, having taken upon himſelf the 
Burthen of making an Award, of and con- 
cerning the Premiſſes in the ſaid Condition 
above ſpecified, afterwards, and before the 
eighth Hour in the Afternoon of the Day 
next enſuing. the Date of the ſaid Writing 
obligatory in the ſame Condition ſpecified, 
to wit, at the eighth Hour in the Forenoon 
of the ſame Day, at, Sc. made his Umpi- 
rage in Writing, of and concerning the ſaid 
Premiſſes, then and there ready to be deli- 
vered to the Parties aforeſaid in Manner 
and Form following, Oc. 


263 


London, MFOHN ETRE of Sheffield Debt on Bud 


Gent. otherwiſe called Fobannes Eyre de 
Sheffield Maner in Com? Eborum Gen, was ſum- 
moned to anſwer Burrowes Trippet, Gent. of 
a Plea that he render to him-three hundred 
Pounds of lawful Money of Greg: Britain, 
which he owes to, and unjuſtly detains from 
him, &c. And whereupon the ſaid Burrowes 
by Richard Milward his Attorney complains, 
that whereas the ſaid Jobn on the gth Day 
of March in the Year of our Lord 1739 at 
London, in-the Pariſh of St. Mary le Bow in 
theWard of Cheap, by his certain Writing obli- 
gatory acknowledged himſelf to be held and 
firmly bound to the faid Burrowes in the ſaid 
three hundred Pounds, to be paid to the 
ſaid Burrowes when he ſhould be thereunto 


„ after- 


Manor in the County of Tork, be perform an 
Award. 
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afterwards required: Nevertheleſs the ſaid 
Jobs (altho* often 2 the ſaid three 
undred Pounds to the ſaid Burrowes hath not 
yet rendered, but to render him the ſame 
hath hitherto refuſed, and ſtill refuſeth; 
wherefore he faith he is prejudiced and hath 
Damage to the Value of one hundred Pounds, 
and therefore he brings Suit, Sc. And the 
ſaid Burrows brings here into Court the 
Writing aforeſaid, which teſtifies the Debt 
_ aforeſaid in Form aforeſaid, the Date where. 
of is the Day and Year above mentioned, &;. 


Pla. And the ſaid Jobn by Jobs Gatacre his 
Defendan Attorney comes and defends the Force and 
—Y Injury, when, &c. and craves Oyer of the 
Writing aforeſaid; and it is read to him, & 
he likewiſe craves Oyer of the Condition of 
the ſaid Writing; and it is read to him in 
theſe Words, (to wit) The Condition of this 
Obligation is ſuch, That if the above bounden 
John Eyre his Executors and Adminiſtrator, 
his and their Parts and Behalfs, do in all 
Things well and truly ſtand to, obey, abide, 
perform, fulfill and keep the Award, Order, 
Arbitrament, final End and Determination 
of Francis Barlow of Sheffield in the ſad WW 
County, Gent. and Robert Soresby of Sbeſ⸗ | 
Feld aforeſaid, Gent. Arbitrators indifferent- | 
ly named, elected and choſen, as well on 
the Part and Behalf of the above bounden 


Jobn Eyre, as of the above named Burrow 
| | Trippet, to arbitrate, award, order, judge 


all Manner of Action and Actions, Cauſe 
and Cauſes of Actions, Suits, Bills, ys 
3 Spe 


| 
| 
| 
and determine, of and concerning all and | 
| 
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Specialties, Judgments, Executions, Extents, 
Quarrels, Controverſies, Treſpaſſes, Da- 
mages and. Demands, whatſoever, at any 
Time or Times heretofore had, made, moved, 
brought, commenced, ſued, proſecuted, 
done, ſuffered, committed, or dependin 
by or between the ſaid Parties, or either o 
them, ſo as the ſaid Award be made and 
put in Writing, or by Word of Mouth, on 
or before the Ninth Day of April now next 
enſuing ; but if the ſaid Arbitrators do not 
make ſuch their Award, of and concerning 
the Premiſſes, by the Time aforeſaid, that 
then if the ſaid Fobn Eyre, his Executors and 
Adminiſtrators, for his and their Parts and 
Behalfs, do in all Things well and truly 
ſtand to, obey, abide, perform, fulfill and 
keep the Award, Order, Arbitrament, Um- 
pirage, final End and Determination of ſuch 
Umpire, as the ſaid Frantis Barlow and Ro- 
bert Soresby ſhall nominate, between the ſaid 
Parties, of and concerning the Premiſſes, ſo 
as the ſaid Umpire do make his Award or 
Umpirage, of and concerning the Premiſles, 
by Writing or Word of Mouth, on or be- 
fore the Sixteenth Day of April aforeſaid, 
then this Obligation to be void, or elſe to 
remain in full Force, Strength and Virtue. 
Which being read and heard, the ſaid John 
Eyre ſaith, that the ſaid Burrowes Trippet 
en ought not to have his ſaid Action againſt 
pes him by Virtue of the Writing obligatory 
aforeſaid produced here in Court, becauſe 
nd he ſaith that the ſaid Francis Barlow and 
ul Robert Soresby in the ſaid Condition above 
6, mentioned, after the making of the ſaid 
Writing 
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Defendant 


E pleads that nei- 


ther the Arbi.- 
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Writing obligatory as produced here in Court, 


and within the Time aforeſaid in the ſaid Con- 


traters ner Un. dition in that Behalf limited, made no Award, 


fire made any 
Award or Um 


pirage. 


Order, Arbitrament, final End or Deter. 


- mination in Writing, or by Word or Mouth, 
of and concerning the Premiſſes in the ſaid | 


Condition above mentioned, between the 
ſaid Raurrowes Trippet and the ſaid FO 
Eyre: And the ſaid John Eyre further faith, 
that the ſaid Francis Barlow and Robert Soref- 
by after the making of the ſaid Writing obli- 
gatory produced here in Court, and within 
the Time in the ſaid Condition in that Be- 


half limited, to wit, on the Tenth Day of 


April in the Year aboveſaid, at London afore- 


ſaid, in the Pariſh and Ward aforeſaid, no- 


minated one Francis Feſſop, Eſq; to be Um- 
ire between the ſaid Burrowes Trippet and 
the ſaid Joby Eyre, of and concerning the 


Premiſſes aforeſaid, and that the ſaid Francis 


The Plainti, 
replies. of 


Teſſop ſo nominated Umpire as aforeſaid with- 
in the Time by the Condition aforeſaid in 
that Behalf to him limited, made no Award, 
Umpirage or Determination, of and con- 


cerning the Premiſſes aforeſaid by Writing, 


or by Word of Mouth; and this he is ready 
to certify ; wherefore he prays Judgment 
whether the ſaid Rarrowes Trippet ought to 
have his ſaid Action by Virtue of the ſaid 
Writing obligatory thereof againſt him, Ec. 


And the ſaid Burromes ſaith, that he ought 
not by any Thing before alledged to be pre- 
cluded from having his ſaid Action againſt 
the {aid John, becauſe he faith that well and 


true it is, that the ſaid Francis and Robert 
| in 
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in-the ſaid Condition above named, after the 
making of the ſaid Writing obligatory, and 
within the Time aforeſaid in the ſaid Con- 
dition in that Behalf. limited, did make no 
Award, Order, Arbitrament, final End or 
Determination in Writing, or by Word of 
Mouth, of and concerning the Premiſſes in 
the ſaid Condition above mentioned, be- 
tween the ſaid Burrowes and the ſaid Joby 
Eyre, and that the ſaid Francis Barlow and 
Robert Soresby before the Sixteenth Day of 
April in the ſaid Condition mentioned, to 
wit, on the Day and at the Place in the 
Plea aforeſaid mentioned, did nominate the 
ſaid Francis Feſſop, Eſq; to be Umpire be- 
tween the ſaid Burrowes and the ſaid oh: 
But the ſaid Burrowes further ſaith, that the 
ſaid Francis Feſſop then and there abſolutely 
refuſed to be Umpire between the ſame Bur- 
r0wes and the ſaid Fohn, of and concerning 
the Premiſſes ; and thereupon the ſaid Francis 
Barlow and Robert Soresby afterwards, then 
and there, to wit, on the ſaid Tenth Day of 
April in the Year aforeſaid, at London afore- 
ſaid, in the Pariſh and Ward aforeſaid, no- 
minated one Cornelius Clarke, Eſq; to be 
Umpire between the ſaid Burrowes and the 
ſaid Fohn, of and concerning the ſaid Pre- 
miſſes; and the ſaid Burrowes further ſaith, 
that the ſaid Cornelius afterwards, and before 
the ſaid Sixteenth Day of April in the Year 
aforeſaid, at London aforeſaid, in the Pariſh 
and Ward aforeſaid, having taken upon him- 
ſelf the Burthen of the {aid Umpirage, by 
Word of Mouth did award and order, that 
the ſaid John ſhould pay to the ſaid Burrowes 
5-4: - Se- 
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| Seventy Pounds upon the ninteenth Day 
of May then next enſuing, at the Houſe of 


Fobn Elliſon in Sbeffield in the County of 
of Tork, between Twelve and Three 


the 
Clock in the Afternoon of the ſame Day, 
and that after ſuch Payment upon the ſame 


Day, and at the ſame Place the ſaid Bur. 
rowes and Fobn Eyre, Eſq; ſhould mutually 
ſeal to each other General Releaſes; bur yer 
the ſaid Fobn Eyre, altho* often required, 
hath not paid to the ſaid Burrowes the ſaid 
Seventy Pounds according to the Form and 
Effect of the ſaid Umpirage; and this he i; 
ready to certify; wherefore he prays Jude- 
ment, and that his Debt and Damages may 
be adjudged to him, &c. 


wy „And the ſaid Jahn ſaith, that the aforeſaid 
| Special Demwr- Plea of the ſaid Burrowes above pleaded in 
rer. Reply, and the Matter therein contained, are 
inſufficient in Law for the ſaid Burrowes to 

have and maintain his ſaid Action againſt 

him the ſaid Fobn, and that he is under 0 
Neceſſity, nor is he obliged by the Law 

the Land, to give any Anſwer to the ſaid 

Plea in Manner and Form as the ſame i 

above pleaded ; and this he is ready to cert: 

fy ; wherefore for want of a ſufficient Re 

plication of the ſaid Burrowes in this Beha, 

the ſaid 7obn prays Judgment, and that the 

ſaid Burrowes be precluded from having bi 

ſaid Action againſt him, Sc. And for Cauſe 

of Demurrer in Law of him the ſaid Job! 

in this Behalf, the ſaid 7obn according to tht 

Form of the Statute in ſuch Caſe lately made 

and provided, ſhews and demonſtrates — 

|  Couſ 


That it does not appear by the ſaid Repli- 


cation that the ſaid Jobs had Notice that 


the ſaid Arbitrators had named the ſaid Cor- 
 nelius Clarke to be an Umpire between the 
Parties aforeſaid, or that the ſaid Cornelius 
had any Authority to make any Umpirage, 


or to be Umpire between the ſame Parties of 


the Premiſles aforeſaid, E5c. 


And the ſaid Barrowes, for that he hath Plainrip's 
alledged ſufficient Matter above in Reply to Jr in De- 
maintain his ſaid Action, which ſaid Matter | 
the ſaid John hath not denied, nor in any 


wiſe anſwered the ſame, but to admit the 
ſaid Verification altogether refuſes, he the 


ſaid Debt, together with his Damages on 
Account of the detaining of ſuch Debt, be 
adjudged to him, Sc. And becauſe the 
Juſtices here are willing to adviſe of and con- 
cerning the Premiſſes before they give Judg- 
ment thereupon, a Day is given to the Par- 
ties aforeſaid until three Weeks from the Day 
of St. Michael to hear their Judgment there- 


viſed, Sc. 


London, ſſ. N E it remembred that hereto- Debt on A. 
fore, to wit, in Eaſter Term %. 


laſt paſt before our Lord the King at #eft- 
minſter came 7. H. by C B. his Attorney, 
and brought here into the Court of our Lord 


the King then and there a certain Bill of his 


againſt R. H. in the Cuſtody of the Mar- 


ſnal, 


ſaid Burrowes prays Judgment, and that his 


on, for that the Juſtices here are not yet ad- 
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Court here theſe Cauſes following, to wit, 


10 Ihe compltat Arbitratoz, 


ſhal, Cc. of a Plea of Debt, and there are 
Pledges of proſecuting, to wit, Jobn Doe 
and Richard Roe, which ſaid Bill follows in 
' theſe Words, to wit, London to wit, J. H 
- complains of R. H. being in the Cuſtody of 
the Marſhal of the Marſbalſea of our Sove. 
reign Lord the King, before the King himſelf, 
of a Plea that he render to him Fiftcen 
Pounds of lawful Money of England, which 
he owes to and unjuſtly detains from him; 
for that to wit, that whereas certain Suits 
and Differences were had and moved between 
him the ſaid F. and the ſaid R. touching 
and 3 certain Sums of Money due 
to the ſaid F. by the ſaid R. for Braſs by 
him the ſaid F. to the ſaid R. before that 
Time fold and delivered. And whereas for 
the appeaſing ſuch Suits and Differences, as 
well the ſaid J. as the ſaid R. on the twen- 
ty- fourth Day of October in the four- 
teenth Year of the Reign of our Sovereign 
— George the Second, King, Oc. at Lon. 
don aforeſaid, to wit, in the Pariſh of St. 
Dunſtan in the Eaſt, in the Ward of Farrim- 
don without, ſubmitted and put themſelves 
to the Award, Order, Determination and 
Judgment of one T. V. Box- maker, and 
R. I. Citizen and Stationer of London, Ar. 
bitrators indifferently elected, as well on the 
Behalf of the ſaid 7. as on the Behalf of 
the ſaid R. to award, order, determine and 
adjudge of and concerning all Actions, Suits, 
Quarrels, Controverſies, Treſpaſſes, Vari- 
ances, Claims and Demands whatſoever then 
depending and being between the ſaid Pat. 
ties from the Beginning of the World _ 
4 the 
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the ſaid twenty-fourth Day of Ofoher in 


the Year aforeſaid, ſo that the ſaid Arbitra- 
tors made and declared their Award touch- 
ing the Premiſſes in Writing under their 


Hands and Seals, ready to be delivered to 


the ſaid F. and the ſaid R. on or before the 


' ſeventh Day of November then next follow- 


ing; and if the ſaid Arbitrators ſhould not 
agree upon their ſaid Award at and by the 
Time aforeſaid, then as well the ſaid R. as 
the ſaid F. on the ſaid twenty-fourth Day 


of October in the Year aboveſaid, at London 


aforeſaid, in the Pariſh and Ward aforeſaid, 
would put themſelves under the Award and 
Umpirage of ſuch Perſon as the ſaid Arbi- 
trators ſhould nominate and ele to finiſh 


and determine the Premiſſes, ſo that the 


Umpirage and Award of ſuch Umpire ſhould 
be made in Writing under his Hand and 
Seal before the twentieth Day of the ſaid 
Month of November. And whereas the ſaid 
Arbitrators at any Time after the ſaid twen- 
ty-fourth Day of October in the Year above- 
ſaid, and at or before the ſaid ſeventh Day 


of November then next following, did not 


agree, make or declare any Award touching 
the Premiſſes aforeſaid in Writing under 
their Hands and Seals ready to be delivered 


to the ſaid 7. and R. according to the Sub- 
miſſion aforeſaid ; but the ſaid Arbitrators 


afterwards, to wit, on the ſeventh Day of 
November in the Year aboveſaid, at London 


aforeſaid, in the Pariſh and Ward aforeſaid, 


one Richard Weekes of the Pariſh of Sr. 
Giles without Cripplegate in the County of 
Middleſex, Brewer, an Umpire, to finiſh 

” and 


n 


_— \ 
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Phe. 


| miſſes, under the Hand and Seal of the ſaid 


Sums of Money due to the 


next after three Weeks of St. Michael thi 
{ſame Term, until which Day the ſaid R H 
had Leave to imparl to the Bill aforeſaid, 


The Compleat Arbitratoz, 
and determine the Premiſſes aforeſaid, nomi. 
nated and elected; which ſaid Richard Weeks; 
afterwards, and before the twentieth Day of 
November in the Year aboveſaid, at Lond 
aforeſaid, in the Pariſh and Ward aforeſaid, 
having taken upon himſelf the Burthen of 


the ſaid Umpirage and Award, made his cer. 


rain Umpirage of and concerning the Pre. 


Richard Weekes, and by his ſaid Umpirage 
awarded and ordered that the ſaid R. H 
ſhould pay or cauſe to be paid to the ſaid 
7. H. the Sum of Fifteen Pounds of lawful 
oney, within fourteen Days then next fol. 
lowing, in full of all —_— Accounts and 
aid J. whereby 

an Action accrued to the ſaid F. to demand 
and have of the ſaid R. the ſaid Fifteen 
Pounds; but yet the ſaid R. altho' often re. 
quired, Sc. the ſaid Fifteen Pounds hath 
not paid, but to pay the ſame hath hitherto 
denied, and ſtill denies, to the Damage of the 
ſaid 7. Twenty Pounds; and therefore be 


brings Suit, Sc. 


And now here at this Day, to wit, Fridy 


and then to anſwer, Ec. before our Lord 


the King at Weſtminſter, comes as well the 
ſaid J. by his Attorney aforeſaid 


, as the ſaid N. 


by F. H. his Attorney, and the ſaid R. defends 
the Force and Injury, when, Sc. and faith 
that the ſaid 7. H. ought not to have ot 
maintain bis ſaid Action thereof againſt * 
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becauſe he ſaich that the ſaid Bill of the ſaid 
7. was exhibited on the Eighth Day of 
April in the Year, Sc. and not before, and 
that the Cauſe of Action on which the ſaid 
7. hath declared againſt the ſaid R. did not 
accrew within fix Years next before the Day 

of exhibiting the ſaid Bill; and this he is ready 
toverify ; wherefore he prays Judgment whe- 
ther the ſaid F. ought to have or maintain 
his ſaid Action thereof againſt him, c. 


And the ſaid J. H. ſaith, that he ought Demwrer. 


not by any Thing alledged by the ſaid R. 
above in his Plea, to be precluded from ha- 
ving his ſaid Action thereof againſt him, be- 
cauſe he ſaith that the ſaid Plea by him the 
ſaid R. in Manner and Form above pleaded, 


esc. and the Matter therein contained are 


not ſufficient in Law to preclude the ſaid 7. 
from having bis ſaid Action againſt the ſaid 

R. to which ſaid Plea the ſaid J. is under no 
Neceſſity, nor is he bound by the Law of 
the Land in any wiſe to anſwer ; wherefore 
for want of a ſufficient Plea in this Bebalf 


the ſaid 7. prays Judgment, and his ſaid 


Debt, together with his Damages on Account 
of the detaining of ſuch Debt, to be adjudg- 
ed to him, Sc. | 


And the ſaid R. faith, that the ſaid Plea by Foinder in De- 
him the ſaid R. in Manner and Form afore- marrer. | | 


ſaid above pleaded, and the Matter therein 
contained, are good and ſufficient in Law to 
preclude the ſaid F. from having his ſaid 
Action thereof againſt him the ſaid R. which 
ſaid Plea and the Matter he the ſaid R. is 
ready to verify and prove as the Court, &c. 


and 
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Judgment. 


| ſuſtained as well on Account of the detain- 


Debt upon an 
Award, in 
-avhich the A 
award is 


er forth. 
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nis ſaid Action thereof againſt him, Ec. but 


Premiſſes being ſeen by the Court of our 


dy him about his Suit in this Behalf laid out, 


Weſtminſter came J. C. by E. N his Attorney, 


and becauſe the ſaid 7. hath not anſwered 
the ſaid Plea, nor in any wiſe denied the 
ſame, the ſaid R. as before prays Judgment, 
and that the ſaid 7. be precluded from having 


becauſe the Court of our ſaid Lord the King 
here is not yet adviſed, Sc. at which Day 
before our ſaid Lord the King at Weſtminſter 
come the Parties aforeſaid by their Attornie: 
aforeſaid ; whereupon all and ſingular the 


ſaid Lord the King, and fully underſtood, and 
mature Deliberation thereof had, for that it 
appears to the Court of our ſaid Lord the 
King here, that the Plea of the ſaid R. in 
Manner and Form above pleaded, is not ſuſ. 
ficient in the Law to preclude the ſaid } 
from having his ſaid Action againſt the ſad 
R. it is conſidered that the ſaid F. do reco- 
ver againſt rhe ſaid R. his ſaid Debt, and 
alſo ten Pounds for his Damages, which he 


ing of ſuch Debt, as for his Coſts and Charge 


to the ſaid F. by the Court of our ſaid Lord 
the King here from his own Aſſent adjudy- 
ed; and that the ſaid R. be in Mercy, Ge. 


Sf. TP* it remembred that heretofore, 
to wit, in the Term of St. M. 


chael laſt paſt, before our Lord the King at 


and brought here into the Court of our ſaid 
Lord the King then and there a certain Bil 


of his againſt . H. Gent. in the Cuſtody hs 
| * | | l 
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the Marſhal, Cc. of a Plea of Debt; and 
there are Pledges to proſecute, to wit, 2 
Doe and Richard Roe; which ſaid Bill follows 
in theſe Words, to wit, Suf. to wit, T. C. 
complains of V. H. Gent. being in the Cu- 


ſtody of the Marſhal of the Marſhalſea- of 


dur Sovereign Lord the King, before the 
King himſelf, of a Plea that he render to 


him nine Pounds of lawful Money, Ec. 


which he owes to him and unjuſtly detains, 
for that to wit, that whereas on the twelfth 
Day of September in the Year, c. certain 
Suits and Controverſies were moved, had 
and depending between them the ſaid 7. and 
W. for the appeaſing and determining of 
which ſaid Suits and Controverſies the ſaid 
7. and V. on the twelfth Day of September 


in the Year aforeſaid, at Halleſworth in the 


County aforeſaid, ſubmitted themſelves to 
ſtand to the Award, Order and Judgment 
of one J. and E. Arbitrators between 
them indifferently elected, ſo that the ſaid 
Award ſhould be made by the ſaid Arbitra- 
tors, touching and concerning the Premiſſes, 
before the laſt Day of Michaelmas Term then 
next following, if they could; and if they 
could not; then to the Award and final Ar- 
bitration of one Edward Cooke, Eſq; the Um- 
pire between the ſaid . and MF. indifferently 
elected, ſo that ſuch Award ſhould be made 
touching and concerning the Premiſſes be- 
fore the laſt Day of Micbaelmas Term afore- 
ſaid ; and the ſaid T. in fact ſaith, that the 
laid I. C. and E. N made no Award, nor 
were they able to make any Award between 
the Parties aforeſaid touching and concern- 
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himſelf the Burthen of the ſaid Award, af. 


Tear, Sc. at Halleſworth aforeſaid, it way 
awarded between the ſaid T. and V. of and 


fourth Day of December then next folloy. 


abſolutely re 


had Leave to imparl to the ſaid Bill, and then 
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ing the Premiſſes, before the laſt Day of 
chaelmas Term, whereof the ſaid Edward 
Cooke having Notice, and having taken upon 


terwards and before the ſaid laſt Day of 
Michaelmas Term aforeſaid, to wit, on the 
twenty-ſeventh Day of November in the 


concerning the Premiſſes in Form following, 
to wit, that the ſaid / upon the twenty. 


ing ſhould pay to the ſaid T. nine Pounds, 
as well for Money due by the ſaid V to the 
faid T. as for the Coſts and Charges of the 
faid T. in and about the Proſecution and 
Defence of the ſeveral Suits aforeſaid, and 
that upon Payment of the ſaid nine Pounds 
the ſaid T. and . ſhould give to each other 
general Acquittances, whereby an Aion 
accrued to the ſaid 7. to demand and have a 
the ſaid J the ſaid nine Pounds; but yet 
the ſaid . (altho' often required, Sc.) the 
faid nine Pounds to the ſaid Thomas hath not 
paid, but to Pay him the ſame hath hitherto 

ed, and ſtill refuſeth, to the 
Damage of the ſaid Thomas ten Pounds; and 


| therefore he bringeth Suit, Ec. 


And now here at this Day, to wit, Satur- 
day next after eight Days of St. Hillary thi! 
fame Term, until which Day the ſaid ./ 


to anſwer, Ec. before our Lord the King it 
Weſtminſter, comes as well the ſaid 7. by bi 
Attorney aforeſaid, as the ſaid V. by 1 
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his Attorney, and the ſaid V. defends the NY 
Force and Injury, when, Sc. and faith that 4 
the ſaid T. ought not to have or maintain his 
ſaid Action againſt him, becauſe he ſaith 
that the Declaration and the Matter therein 
contained are not ſufficient in Law for the 
{aid T. to have or maintain the ſaid Action 
of the ſaid 7. againſt him the ſaid V. to 
which ſaid Declaration he the ſaid VJ. has 
no Neceſſity, nor is he obliged by the Law 
of the Land in any wiſe to anſwer ; and this 
he is ready to verify ; wherefore for want of 
4 ſufficient Declaration in this Behalf, he the 
ſaid V. prays Judgment, and that the ſaid 
J. be precluded from having his ſaid Action 
againſt him the ſaid V. Sc. | 


And the ſaid T. ſaith that he ought not, Feinder] | 


by any thing above alledged by the ſaid V. 
in his Plea, to be precluded from having his 
ſaid Action againſt him, becauſe he faith 
that the Declaration aforeſaid and the Mat- 
ter therein contained are good and ſufficient 
in Law for him the ſaid 7. to have and main- 
tain his ſaid Action againſt the ſaid V which 
ſaid Declaration, and the Matter therein con- 
tained, he the ſaid 7. is ready to verify and 
prove as the Court, Cc. and becauſe the 
ſaid I: hath not anſwered the ſaid Declara- 
tion, nor hath hitherto in any wiſe denied 
the ſame, prays Judgment and his Debt 
aforeſaid, together with his Damages, on 
Account of the detaining of ſuch Debt to 
be adjudged to him, Ec. but becauſe the 
Court of our ſaid Lord the King is not yy 
T 2 ad- 
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adviſed to give Judgment of and upon the 
| Premiſſes, £9c. J * | 


London, . E it remembred, that hereto- 
55 D fore to wit, in the Term of 
St. Hilary laſt paſt, before our Lord the 
King at Weſtminſter came M. R. Widow, 
by T. S. her Attorney, and brought here 
into the Court of our ſaid Lord the oy 

then and there a certain Bill of her's again 
T. M. of Aſcatt in the County of Glouceſter, 
Eſq; in the Cuſtody of the Marſhal, Oc. of 
2 Plea of Debt; and there are Pledges to 
proſecute, to wit, 7obn Doe and Richard 
Roe; which ſaid Bill follows in theſe Words, 
to wit, London to wit, M. R. Widow, com- 
plains of T. M. Eſq; being in the Cuſtody 
of the Marſhal of the Marſbalſea of our 
Lord the King, of a Plea that he render 
to her two hundred Pounds of lawful Mo- 
ney of England, which he owes to and un- 
juſtly detains from her, for that to wit, that 
whereas the ſaid Z. on the twenty- fifth Day 
of January in the Year of our Lord, Ec. at 
London, to wit, in the Pariſh of St. Mary I. 
Bow in the Ward of Cheap, by his certain 
Writing obligatory, ſealed with the Seal 
of the ſaid T. and now ſhewn to the Court 
of our ſaid Lord the King, the Date where- 
of is the Day and Year aboveſaid, acknov- 
ledged himſelf to be held and firmly bound 
to the ſaid M. in the ſaid two hundred 
Pounds, to be paid to the ſaid M. when be 
ſhould be thereunto required; but yet 2 
ai 
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ſaid J. (altho' often requeſted) hath not yet 


paid the ſaid two hundred Pounds to the 
ſaid M. but to pay the ſame hath hitherto 


refuſed, and ſtill refuſeth, to the Damage 


of the ſaid M. twenty Pounds, and there- 


And now at this Day, to wit, Friday next Phe, 


fore ſhe bringeth Suit, &c. 


after the Morrow of the Holy Trinity this 


ſame Term, till which Day the ſaid T. M. 


7. M. by F. S. his Attorney, and the ſaid 


had Leave to imparl to the ſaid Bill, and 
then to anſwer, Ec. before our Lord the 
King at Weſtminſter comes as well the ſaid 
M. by her Attorney aforeſaid, as the ſaid 


7. M. defends the Force and Injury, when, 


Ec. and prays Oyer of the ſaid Writing obli- 
gatory; and it is read to him, c. he like- 
wiſe prays Oyer of the Condition of the ſaid 


Writing obligatory ; and it is read to him 


in theſe Words, to wit, 'The Condition of 


this Obligation is ſuch, That if the above 


bounden T. M. his Heirs, Executors, Admi- 
niſtrators and Aſſigns, and every of them, 
for his and their Part and Behalf, ſhall and 
do in all Things ſtand to, abide, obſerve, 


perform, fulfill and keep the Award, Deter- 


mination, final End and Judgment of H. X. 


and C. G. Prebendaries of Veſt minſter, and 


Doctors of Divinity, Arbitrators indifferent- 


ly nominated, elected and choſen, as well 


on the Part and Behalf of the above named 
M R. to award, arbitrate, judge of, and 
determine of, for and upon, and concerning 
all and all manner of Cauſes of Actions, 


Suit, Trouble, Debts, Reckonings, Accounts, 
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Replication. 


the 
ſaid Action againſt him, becauſe he ſaith that 


ment whether 


* 
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Sums of Money, Claims and Demands what- 
ſoever, had, made, ſtirred, moved or de- 
nding between the ſaid Parties, at any 
ime before the Date of the above written, 
ſo always as that the ſaid Award, Judgment 
and Determination of the ſaid Arbitrators, 


of, for and concerning the Premiſſes, be 


made and put in Writing indented, under 
their Hands and Seals, on this Side, and be- 
fore the firſt of May now next enſuing, and 
one Part thereof delivered, or tendered to 
be delivered to the ſaid T. M. at or within 
the now Hall of the Dean and Chapter of 
Weftminfter aforeſaid, ſituate in Weſtminſter 
aforeſaid, between the Hours of 'Two and 
Five in the Afternoon of the ſame Day ; 
then this Obligation to be void, or elſe to 


be and ſtand in full Force and Virtue ; which 


Wg read and heard, the ſaid T. ſaith that 
aid M. ought not to have or maintain his 


the ſaid H. K. and C. G. the Arbitrators in the 
ſaid Condition above mentioned, did not make 
any Award between the ſaid . and M. in the 


ſaid Condition named, according to the Form 


and Effect of the ſaid Condition; and this he 
js ready to way £ wherefore he prays Judg- 
| the ſaid M. ought to have or 

maintain her ſaid Action againſt him, Ec. 


And the faid M. R. ſaith, that the by 
any thing by the ſaid 7. M. above in his Plea 
alledged ought not to be precluded from 


having her ſaid Action againſt him, be- 


cauſe ſhe ſaith that the ſaid H. K. and C. G. 
the Arbitrators in the ſaid Condition named, 
after the making of the ſaid Writing obliga- 
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tory, and before the firſt Day of May in 


the ſaid Condition likewiſe mentioned, to. 
wit, on the firſt Day of February in the Year 


of our Lord, Sc. at London aforeſaid, in 
- the Pariſh and Ward aforeſaid, having taken 
upon themſelves the Burthen of awarding, 
ordering and adjudging of and upon the Pre. 


miſſes in the ſaid Condition above ſpecified, 


between the ſaid M. R. and the ſaid . M. 
and then and there made a certain Award-in 
Writing indented under their Hands and 
Seals, touching and concerning the Premiſſes 
in the ſaid Condition above ſpecified, and 


by the ſaid Award then and there awarded 
and ordered in Manner and Form following, 


(that is to ſay) That the ſaid 7. M. his Exe- 


cutors or Adminiſtrators, ſhould pay to the 


ſaid M. R. her Executors or Adminiſtrators, 


the Sum of one hundred Pounds of lawful. 


Money of Great Britain, upon the tenth 
Day of Fune then next following, at or in 


the common Dining-Hall of the Middle 


Temple, London, between the Hours of Two 
and Five in the Afternoon of the ſame Day; 
and as ſoon as the ſaid T. M. his Executors 
or Adminiſtrators ſhould have paid the ſaid 
Sum of one hundred Pounds to the ſaid M. 
her Executors or Adminiſtrators as aforeſaid, 


that ſhe the ſaid M. her Executors or Ad- 


miniſtrators, by her or their ſufficient Deed 
in Writing, ſhould remiſe and releaſe to the 
ſaid T. M. his Heirs, Executors or Admini- 
niſtrators, all and all Manner of Actions, 


Cauſes and Cauſe of Actions, Suits, Bills, 


Bonds, Specialties, Judgments, Executions, 
Extents, Quarrels, Controverſies, Treſpaſſes, 


11 Damages 
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Damages and Demands whatſoever, at any 
Time before the ſaid 25th Day of Fanury 
then laſt paſt, before making of the ſaid 
Award, had, made, moved, brought, com- 
menced, ſued, proſecuted, committed or de. 
pending between the {aid M. R. and the aid 
T. M. and upon the ſealing and executing 
ſuch Releaſe by the ſaid M. R. her Execu- 
tors or Adminiſtrators, to the ſaid T. M. his 
Heirs, Executors or Adminiſtrators as afore- 
ſaid, he the ſaid T. M. his Executors or Ad- 
miniſtrators, by his or their ſufficient Deed 
in Writing, ſhould remiſe and releaſe to the 
ſaid M. her Heirs, Executors or Adminiſtra- 
tors, all and all Manner of Action and Ac. 
tions, Cauſe and Cauſes of Actions, Suits, 
Bills, Bonds, Specialties, Judgments, Exe- 
cutions, Extents, Quarrels, Controverſies, 
Treſpaſſes, Damages and Demands whatſo- 
eyer, at any Time had, made, moved, 
brought, commenced, ſued, proſecuted, 
committed or depending by or between the 
ſaid Parties, or either of them, before the 
ſaid twenty-fifth Day of my then laſt paſt 
before the making of the ſaid Award ; and 
the ſaid M. R. further ſaith, that the ſaid 
Award fo indented in Writing under the 
Hands and Seals of the ſaid Arbitrators, af- 
terwards, to wit, for the whole Time, be- 
_ tween Two and Five of the Clock in the 
Afternoon of the ſaid firſt Day of February, 
in the ſaid Dining-Hall of the Dean and 
Chapter of Neſtminſter, ſituated at Veſtmin- 
fer in the County of Middleſex, was ready 
and tendred to be delivered to the ſaid T. M. 
but neither he nor any other Perſon on 11 
| | Behalf 
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Behalf came there to receive the ſaid Award ; 
and the ſaid M. further ſaith, that the ſaid 
Award ſo indented in Writing under the 
Hands and Seals of the ſaid Arbitrators, 
during the whole Time, between the Hours 
of Two and Five in the Afternoon of the 
ſaid firſt Day of May, in the ſaid Condition 
above ſpecified, in the ſaid Dining-Hall of 
the Dean and Chapter of Veſtminſer afore- 
ſaid, was in like Manner ready and tendred 
to be delivered to the ſaid 7. M. but neither 
he nor any Perſon on his Behalf came to re- 
ceive the ſame; and the ſaid M. further 
faith, that although the the ſaid M. from the 
Time of the making of the ſaid Award hi- 
therto hath performed, fulfilled and kept all 
and ſingular the Things in the ſaid Award 
contained on her Part to be performed, ful- 
filled and kept, according to the. Form and 
Effect of the ſaid written Award, proteſting 
that the ſaid T. hath not performed or kept 
any Thing in the ſaid Award above ſpeci- 
fied on his Part to be performed, fulfilled 
and kept, the ſaid M. ſaith that the ſaid T. 
before or upon the ſaid tenth Day of Fane, 
in the ſaid Award ſpecified, hath not paid 
to the ſaid M. the ſaid one hundred Pounds 
according to the Form and Effect of the ſaid 
Award; and this he is ready to verify; 
wherefore ſhe prays Judgment and her ſaid 
Debt, together with her Damages on Ac- 
count of the detaining of ſuch Debt to be 
adjudged to her, Ec. 


And the ſaid T. M. faith that the ſaid Rejoinder. 
Award ſo indented in Writing under the 
| | Hands 


284. 


ring the whole Time aforeſaid, detween the 


'rify ; wherefore as before he prays Jude: 
from having his ſaid Action thereof againſt 


' becauſe ſhe faith that the ſaid Plea of the 


| ſaid M. from having her ſaid Action againlt 
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Hands and Seals of the ſaid Arbitrators, dy, 


Hours of Two and Five in the Afternoon of 
the ſaid firſt Day of February, in the aid 
Dining-Hall of the Dean and Chapter of 
Veſt minſter, ſituated at Weſtminſter in the 
ſaid County of Middleſex, was not ready or 
tendered to be delivered to the ſaid T.M 
and that the ſaid Award ſo indented in 
Writing under- the Hands and Seals of the 
ſaid Arbitrators, during the whole Time 
aforeſaid, between the Hours of Two and 
Five in the Afternoon of the ſaid firſt Day 
of May in the ſaid Condition above ſpeci- 
fied, in the ſaid Dining-Hall of the faid 
Dean and Chapter of Weſtminſter aforeſaid, 
was not ready nor tendered to be delivered 
to the ſaid . as the ſaid M. hath above in 
Reply alledged; and this he is ready to ve. 


ment, and that the ſaid M. be precluded 


him, Cc. 


And the ſaid M. ſaith, that ſhe by any 
Thing by the ſaid T. in his Rejoinder abon 
alledged ought not to be precluded from ha- 
ving her ſaid Action thereof againſt him, 


ſaid 7. in Manner and Form above pleaded 
in rejoining, and the Matter therein contain. 
ed, are not ſufficient in Law to preclude the 


the ſaid T. to which ſaid Plea ſhe the ſaid . 
is under no Neceſſity, nor is ſhe obliged by 
the Law of the Land in any wiſe to aner 

"by | h | ane 


d this ſhe is ready to verify ; wherefore, 
for want of a ſufficient Re in this Be- 
half, the ſaid M. prays Judgment and her 
Debt aforeſaid, together with her Damages 
dn Account of the detaining of ſuch Debt, 
to be adjudged to her, Sc. | 


above pleaded in Rejoinder, and the Matter 
therein contained, are good and ſufficient in 
the Law to preclude the ſaid M. from ha- 
ving her ſaid Action againſt him the ſaid 2. 
which ſaid Plea and the Matter therein con- 
rained the faid T. is ready to verify and prove 
as the Court, Sc. And becauſe the ſaid M. 
to the ſaid Plea hath not anſwered, nor hath 
hitherto in any wiſe denied the ſame, as be- 
fore, prays Judgment, and that the ſaid M. 
be precluded from having her ſaid Action 
againſt him; but becauſe the Court of our 
ſaid Lord the King here is not yet adviſed 
about giving their Judgment of and upon 
the Premiſſes, therefore a Day is given to 
the ſaid Parties before our Lord the King at 
Weſtminſter, until Monday next after three 
Weeks of St. Michael, to hear their Judg- 
ment of and concerning the Premiſſes; at 
which Day before our Lord the King at 
Veſtminſter come the Parties aforeſaid by 
their Attornies aforeſaid; whereupon all and 
lingular the Premiſſes being ſeen, and by the 
Court of our ſaid: Lord the King here fully 
{ underſtood, and mature Deliberation had 
. WH thereupon, for that it appears to the Court 
Jof our ſaid Lord the King here, that 2 
b | _ Plea 
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And the aid 7. ſaith, that the aforeſaid 7oinder in De 
Plea by him the ſaid T. in Manner and Form awrrer. 


286 
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Plea aforeſaid by the ſaid T. in Manner ang 
Form aforeſaid above pleaded in Rejoinder, 
and the Matter therein contained, are not ſuf. 
ficient in Law to preclude her the ſaid & 
from having her ſaid Action againſt him, It 
is conſidered that the ſaid M. do recover 
againſt the ſaid 7. her Debt aforeſaid, and 


alſo ten Pounds for her Damages which fie 


hath ſuſtained, as well on Account of the 
detaining of ſuch Debt, as for her Coſts and 


Charges by her about her Suit in this Behalf 


laid out, to the ſaid M. by the Court of our 
ſaid Lord the King from her own Aſſent ad. 


judged, and the ſaid 7. is in Mercy, 6c. 


London, ſſ. D E it remembred, that © 
| Wedneſday next after fifteen 
Days of Eafter this ſame Term, before our 
Lord the King at Weſtminſter came 7. 
Eſq; by D. S. his Attorney, and brought 
here into the Court of our ſaid Lord the 
King, then and there a certain Bill of bis 
againſt V. I. of, &c. in the County of 
Gloucefter, Gent. being in the Cuſtody af 
the Marſhal, Sc. of a Plea of Debt; and 


there are Pledges to proſecute, to wit, 7b 


Doe and Richard Roe; which ſaid Bill fol. 
lows in theſe Words, to wit, London, to vit, 
J. J. Eſq; complains of V IF. otherviſe 
called V. M. of, Ec. in the County of Glu- 
cefter, Gent. being in the Cuſtody of the 
Marſhal of the Marſbalſea of our Sovereign 
Lord the King, before the King himſelf, of 
a Plea that he render to him two thouſand 


Pounds of lawful Money of Great m__ 
whi 
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which he owes to and unjuſtly detains, for 


that, to wit, that whereas the ſaid V. on the 
fxteenth Day of April in the Tear, Oc. at 
London, to wit, in the Pariſh of St. Mary le 
Bow, in the Ward of Cheap, by his certain 
Writing obligatory ſealed with the Seal of 
the ſaid . and now ſhewn to the Court of 
our ſaid Lord the King, the Date whereof _ 
is the fame Day and Year, acknowledged 
himſelf to be held and firmly bound to the 
faid T. J. in the ſaid two thouſand Pounds, 
to be paid to the ſaid J. when he ſhould be 
thereunto afterwards requeſted ; but yet the 
faid V. although often requeſted, the ſaid 
two thouſand Pounds to the ſaid T. hath not 
paid, but to pay the ſame hath hitherto. ab- 
ſolutely refuſed, and ſtill refuſeth, to the 
Damage of the ſaid Z. one hundred Pounds; 
and therefore he brings Suit, Oc. 


And the ſaid V. . by N. S. his Attor- pj, and Per- 
ney, comes and defends the Force and In- firmance 
jury, when, Cc. and prays Oyer of the #/aded. 
laid Writing obligatory; and it is read to 
him, Sc. he likewiſe prays Oyer of the 
Condition of the ſaid Writing, Ec. and it 
s read to him in theſe Words, to wit, The 
Condition of this Obligation is ſuch, That 
if the above bounden . V. and J. D. their 
Heirs, Executors and Adminiſtrators, for 
their Parts and Behalfs, ſhall and do in all 
Things well and truly ſtand to, obey, abide, 
perform, fulfill and keep the Award, Order, 
Arbitramenr, final End and Determination 
of 7. C Gent. and J. E. Gent. Arbitrators 
ndifferently elected and named, as well on 

the 
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the Part and Behalf of the above boundy 
. as of the above named 7. V. to atbi 
trate, award, order, judge and determine, 
of and concerning all and all Manner 0 
Action and Actions, Cauſe and Cauſes d 
Action, Suits, Bills, Bonds, Specialtic, 
Judgments, Executions, Extents, Quarre 
Controverſies, Treſpaſſes, Damages and Ds. 
mands whatſoever, at any Time heretofor 
had, made, moved, brought, commence 

ſued, proſecuted, done, ſuffered, commit. 
ted or depending, by or between the fi 
Parties, or any of them, ſo as the ſaid J. 
ward be made by the ſaid Arbitrators, by 
the thirteenth Day of May next enſuing 
the Date hereof; and in Cafe the ſaid . 
bitrators do not end the Differences betven 
the ſaid Parties, then all Things ſhall be n 
ferred to Sir B. J. Knight and Baronet, 4 
Umpire; who is to make his Umpirageit 
Writing the twentieth Day of May next e. 
ſuing ; then this Obligation to be void u 
of none Effet, or elſe to remain in fil 
Force and Virtue: Which being read 1 
heard, the ſaid I. ſaith that the ſaid 1 
ought not to have his ſaid Action agziil 
him, becauſe he ſaith that the ſaid F. C an 
J. E. the Arbitrators in the ſaid Conditid 
named, afterwards, to wit, the eleventh Dy 
of May in the Year, Ec. at London ator 
ſaid, in the Pariſh and Ward aforeſaid, mit 
their Award in Writing, touching and cos 
cerning the Premiſſes aforeſaid in the fi 
Condition above ſpecified, and by the {a 
Award the ſaid F.C. and J. F. award 
that on Wedneſday the thirteenth ow 
- I 
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May then inſtant, the ſaid V. V. his Heirs, 
Executors and Adminiftrators, ſhould ſatiſ- 
fy, content and pay to the ſaid 7. J. his 
Executots or Aſſigns, the full Sum of three 
thouſand one hundred and fixty-nine Pounds 
fixteen Shillings and Three-pence of lawful 
Money of Great Britain ; and they further 
awarded that he the ſaid V V. his Execu- 
tors or Adminiſtrators, upon the thirteenth 
Day of May ſhould ſeal, and as his Deed 
deliver to the ſaid T. V. his Heirs, Executors 
and Adminiſtrators, a full and general Re- 
leaſe and Diſcharge of all and all Manner of 
Actions and Cauſes of Actions, Suits, Bills, 
Bonds, „ Executions, 
Extents, Quarrels, Controverſies, Treſpaſſes, 
Damages and Demands whatfoever, at any 
e Time before the Date of the ſaid Obligation 
here in Court produced, had, made, moved, 
commenced, ſued, proſecuted, committed 
ei or depending by or between the ſaid Parties; 
and the ſaid V further ſaith, that he the ſaid 
V. on the ſaid tenth Day of May in the 
Year, Oc. at London aforeſaid, in the Pariſh 
and Ward aforeſaid, paid to the ſaid J. V. 
the ſaid Sum of three thouſand one hundred 
and fixty-nine Pounds fixteen Shillings and 
Three-pence, according to the Form and Ef- 
fect of the ſaid Award, and alſo then and there 
ſealed, and as his Deed delivered to the ſaid 
T.V. a full Releaſe of all and all Manner of 
Actions and Cauſes of Actions, Suits, Bills, 
Bonds, Specialties, Judgments, Executions, 
Extents, Quarrels, Controverſies, Treſpaſſes 
and Demands ; and this he is ready to verify ; 
Wherefore he prays Judgment, whether = 
1 | al 
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ſaid J. ought to have or maintain his (4 
Action againſt him, Ec. 


Dele upon the Torkſh. fl. 8 L. late of, Ec. in the Count 


» aforeſaid, Yeoman, other wiſe 
called, Ec. was ſummoned to anſwer F. H 
Widow, of a Plea that he render to her one 
hundred Pounds which he owes to and un. 

' juſtly detains from her, Cc. and whereupn 
the ſaid J. by Z. B. her Attorney complain, 
that whereas the ſaid S. on the twenty. fifth 
Day of Faly in the Year, c. at VV. by hy 
certain Writing obligatory acknowledged 
himſelf to be held and firmly bound to thy 

ſaid F. in the ſaid one hundred Pounds, u 
be paid to the ſaid 7. when he ſhould be 
thereunto required; but yet the ſaid & 4 
though often requeſted, the ſaid one hus 
dred Pounds to the ſaid F. hath not rendred 
but to render him the ſame hath hither 
abſolutely refuſed, and ſtill refuſeth; where 
fore ſhe ſaith ſhe is prejudiced and hath D- 
mage to the Value of ten Pounds, and then 
fore ſhe bringeth Suit, c. and ſhe brings hen 
into Court the ſaid Writing, which teſtife 
the ſaid Debt in Form aforeſaid, the Dat 
whereof is the Day and Year aforeſaid, &. 


And the ſaid S. by J. E. his Attorney, com 
and defends the Force and Injury, whe! 
Oc. and prays Oyer of the ſaid Writing 
and it is read to him, Sc. he likewiſe pri 
Oyer of the Condition of the ſaid Writing 
and it is read to him in theſe Words. Ti 
Condition of this Obligation is ſuch, Th 

I 


if the above bounden S. L. his Heirs, Exe- 
cutors and Adminiſtrators, for their Parts 
and Behalfs, ſhall and do in all Things, well 
and truly ſtand to, obey, abide, perform, 
fulfill and keep the Award, Order, Arbitra- 
ment, final End and Determination of E. D. 
of, Ge. in the County of York, Clerk, and 
R. R. of, E9c. in the ſaid County, Gent. Ar- 
bitrators indifferently elected and named, as 
well on the Part and Behalf of the above 
named S. L. as of the above named 4 H. 
to arbitrate, award, order, judge and de- 
termine, of and concerning all and all Man- 


of Actions, Suits, Bills, Bonds, Specialties, 
Judgments, Executions, Extents, Quarrels, 
Controverſies, 'Treſpaſſes, Damages and De- 
mands whatſoever, at any Time heretofore 
had, made, moved, brought, commenced, 
ſued, proſecuted, done, ſuffered, commit- 
ed or depending by or between the ſaid 
Parties, or either of them, ſo as the ſaid 
ward be made either in Writing or by Word 
nen rf Mouth, and ready to be delivered to the 
ben erties in Difference, or ſuch of them as 
all deſire the ſame, on or before Seven of 
he Clock in the Afternoon of this preſent 
Day; then this Obligation to be void, or 
ſe to remain in full Force and Virtue. 
hich being read and heard, the ſaid S. ſaith 
dat the ſaid 7. ought not to have her ſaid 
ion againſt him, becauſe he ſaith that 
e pra Arbitrators aforeſaid, after the making 


NDS 


* * 


. 


e Clock in the Afternoon of the ſaid twen- 
fifth Day of July in the Year, &c. made 
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ver of Action and Actions, Cauſe and Cauſes 


the ſaid Writing, and before Seven of 
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no Award between the ſaid S. and the aid 
F. touching and concerning the Premiſſes in 
i the ſaid Condition ſpeciſied; and this he is 
E ready to verify; wherefore he prays Judg. 
| ment whether the ſaid 7. ought to have his 
ſaid Action againſt him, c. 


And the ſaid J. faith, that ſhe by any 
Thing before alledged ought not to be pre- 
cluded from having her ſaid Action, becauſe 
the ſaith that long before the making of the 
ſaid Writing, to wit, in the Term of the 
Holy Trinity in the Year, Sc. in his Ma. 

jeſty's Court of the Bench here, to wit, a 
a Weſtminſter in the County of Middleſex, ſhe 

the ſaid F. impleaded the ſaid &. in a certain 

Plea of Treſpaſs upon the Caſe, for that 
the ſaid S. had ſpoken of the ſaid J. certain 
ſcandalous Emngliþ Words, which at the 

Time of the making of the ſaid Writing wa 

depending and undetermined, and that the 

faid Arbitrators having taken upon themſelves 
the Burthen of the ſaid Award immediately 
after the making of the ſaid Writing, to vit, 
on the ſaid twenty-fifth Day of July in the 

Year, Ec. and before Seven of the Clockin 

the Afternoon of the ſame Day at V. afore- 

faid, their Award touching and concerning 
the Premiſſes in the faid Condition abort 
mentioned, by Word of Mouth, made and 
publiſnhed, and to the ſaid Parties before tit 
faid Hour there declared in Manner ani 
Form following, (that is to ſay) That tb 
faid S. ſhould pay to the ſaid J. twele 
Guineas, and all ſuch Sums as the faid 
bad laid out or expended in and abou 
5 role 


Proſecution of the Plea aforeſaid, and that 
immediately after ſuch Payment as well the 
ſaid F. as the ſaid S. ſhould give to each 
other in Writing a general Releaſe of all 
Actions, Cauſes of Actions and Demands 


' whatſoever, until the Time of making the 


ſaid Writing between them depending ; and 
the ſaid F. further ſaith, that at the Time of 
making the ſaid Writing obligatory and A- 
ward, ſhe the faid F. had Jaid out and ex- 
ded in and about the Proſecution of the 
lea aforeſaid, the Sum of eleven Pounds 
ſeven Shillings and Seven-pence, to wit, at 
Weſtminſter aforeſaid, whereof the ſaid S. af- 
terwards, to wit, on the firſt Day of Auguſt 
in the Year, Ec. at V. had Notice; and 
afterwards, to wit, on the twentieth Day of 
the ſame Auguſt at I. aforeſaid, the ſaid J. 
requeſted the ſaid S. to pay to the ſaid F. 
as well the ſaid twelve Guineas as the ſaid 
eleven Pounds ſeven Shillings and Seven- 
pence ; but the ſaid J. in fact faith that the 
ſaid S. hath not paid to the ſaid F. the ſaid 
twelve Guineas according to the Form and 
Effet of the ſaid Award; and this ſhe is 
ready to verify ; wherefore ſhe prays Judg- 
ment and her Debt aforeſaid, together wi 
her Damages on Account of the detaining of 


ſuch Debt, to be adjudged to her, Sc. 


| And the faid C. ſaith, that the aforeſaid Denwrer u 
Plea of the ſaid F. above pleaded in Reply, tbe Replication: 


and the Matter therein contained, are not 
ſufficient in the Law for the ſaid F. to have 
and maintain her aforeſaid Action againſt him 
the ſaid S. and that he has no need, nor X 
| Lon e 
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he obliged by the Law of the Land to give 
any Anſwer to the ſaid Plea in Manner and 
Form above pleaded; and this he is ready 
to verify ; wherefore for want of a ſufficient 
Replication in this Behalf, the ſaid S. as 
before prays Judgment, and that the ſaid F. 
may be barred from having her ſaid Action 
againſt him, Ec. 


Foinder in De- And the aid J. for that ſhe has above in 


murrer. 


Debt upon a 
Bond. 


her Replication alledged ſufficient Matter in 
the Law to have and maintain her ſaid Ac- 
tion againſt the ſaid S. which ſhe is ready to 
verify, which ſaid Matter the ſaid S. doth not 
deny, nor in any wiſe anſwer thereto, but al- 


together refuſes to admit the Verification 
thereof, prays Judgment as before, and her 


Debt aforeſaid, together with her Damages 
on Account of the detaining that Debt to be 
adjudged to her, c. And becauſe the Ju- 
ſtices here are willing to adviſe themſelves of 
and concerning the Premiſſes before they 
give their Jugment thereon, a Day is given 
to the Parties aforeſaid here until from the 
Day of Eafter in fifreen Days, to hear there- 


on their Judgment, c. 


W. H. late of, Cc. was ſummoned to an- 
ſwer R. . R. D. and . S. of a Plea that be 
render to them forty Pounds, which he owes 
to and unjuſtly detains from them, and 
whereupon the ſaid R. V. R. D. and HS. 
by R. S. their Attorney complain, that where- 
as the ſaid . H. on the ſecond Day of Al- 
guft in the Year, Sc. at G. by his certain 

| Writing 
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Writing obligatory acknowledged himſelf to 
be bound to the ſaid R. R. and . in the ſaid 


forty Pounds, to be paid to the ſaid R. R. 


and W. when he ſhould be thereunto re- 
quired ; but nevertheleſs the ſaid . H. al- 
though often requeſted, the ſaid forty Pounds 
to the ſaid R. R. and V hath not rendered, 
but to render them the ſame hath hitherto re- 
fuſed, and ſtill refuſeth ; wherefore they ſay 
they are prejudiced and have Damage to the 
Value of twenty Pounds. And they bring 
here into Court the ſaid Writing, which 
teſtifies the ſaid Debt in Form aforeſaid, the 
Date whereof is the Day and Year above 
mentioned, Sc. 1 


And the ſaid V H. by J. M. his Attorney Pla. 


comes and defends the Force and Injury, 
when, Cc. and prays Oyer of the Writing 
aforeſaid ; and it is read to him, Sc. he like- 
wiſe prays Oyer of the Condition of the ſaid 
Writing; and it is read to him in theſe Words, 
to wit, The Condition of this Obligation is 
ſuch, That if the above bounden . H. his 
Heirs, Executors and Adminiſtrators, for 
his and their Parts and Behalfs, ſhall and do 
in all Things well and truly ſtand to, obey, 
abide, perform, fulfill and keep the Award, 
Order, Arbitrament, final End and Deter- 
mination of Ambroſe Pudſey, of Ec. Eſq; 
and Thomas Parker, of, Cc. Eſq; Arbitrators 
indifferently elected and named, as well on 
the Part and Behalf of the above bounden 
VH. as of the above named R. R. and J. 
to arbitrate, award, order, judge and deter- 
mine of and concerning all and all Manner 
U 3 _ 
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tion, ſetting 
forth the A- 
ward. 


| before the ſaid eleventh Day of November, 


_ cified; and this he is ready to verify; where. 


becauſe they ſay that the ſaid A. P. and T.P. 


named having taken upon themſelves the 


of Action and Actions, Cauſe and Cauſes 
of Action, Suits, Bills, Bonds, Specialties, 
Judgments, Executions, Extents, Quarrels, 
Controverſies, Treſpaſſes, Damages and De- 
mands whatſoever, at any Time heretofore 
had, made, moved, brought, commenced, 
ſued, proſecuted, done, ſuffered, committed 
or depending by or between the ſaid Parties, 
ſo as the faid Award be made and pur into 
Writing, and ready to be delivered to the 
ſaid Parties in Difference, or ſuch of them 
as ſhall defire the ſame, on or before the 
eleventh Day of November next; then this 
Obligation to be void, or elſe to ſtand in 
full Force and Virtue. Which being read 
and heard, the ſaid V H. ſaith that the ſaid 
R. R. and /. ought not to have their ſaid 
Action againſt him, becauſe he ſaith that the 
faid A. P. and J. P. the Arbitrators aforeſaid 
afrer the making of the ſaid Writing, at or 


in the Condition of the ſaid Writing above 
mentioned, made no Award between the 
ſaid Parties in the ſaid Condition above ſpe- 


fore he prays Judgment whether the faid 
R. R. and . ought to have their ſaid Ac- 
tion againſt him, Ec. | 


And the ſaid R. R. and V,. ſay that they 
ovght not, by any thing by the ſaid / N 


above alledged in his Plea, to be precludel 
from having their ſaid Action againſt him, 


the Arbitrators in the ſaid Condition above 


_. Burthen 
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Burthen of making their Award between 


the ſaid Parties aforeſaid, of and upon the 
Premiſſes in the ſaid Condition above men- 


tioned, after the making of the ſaid Writing, 
and before the ſaid eleventh Day of No- 


vember in the Year, Sc. at G. the ſaid Ar- 


bitrators made their Award in Writing under 
their Hands and Seals, touching and con- 
cerning the Premiſſes aforeſaid, then and 
there ready to be delivered to the ſaid Par- 


ties, by which Award the ſaid Arbitrators 


awarded and ordered touching and concern- 
ing the Premiſſes in the ſaid Condition above 
ſpecified, in Manner and Form following, 


(that is to ſay) That the ſaid VJ H. ſhould 
well and truly pay, or cauſe to be paid to 


them the ſaid R. V. R. D. and V. &. or to 
any of them, the Sum of fifteen Pounds of 
lawful Money, c. on or before the firſt 
Day of December then next following, which 


the ſaid Arbitrators judged the ſaid R. R. 


and NV. to have ſuſtained in Coſts and Da- 
mages, by reaſon of a certain Suit proſecuted 


without any Cauſe by the ſaid . H. againſt. 


them the ſaid R. R. and . and further the 
ſaid Arbitrators ordered that all Suits and 
Differences between the ſaid V H. of the 
one Part, and the ſaid R. R. and V. of the 
other Part, which were moved, had or de- 
pending before the Day of the Date of the 
faid Writing obligatory, ſhould abſolutely 
ceaſe and be void and determined, as by the 


ſaid Award (among other Things) may more 


fully appear; and the ſaid R. R. and J. S. 
proteſting that the ſaid /. H. hath not ob- 


ſerved, performed, fulfilled and kept any 


U 4 thing 
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thing in the ſaid Award above ſpecified on 
the Part of the ſaid /. H. to be obſerved, 


performed, fulfilled or kept, they the ſaid 
KR. R. and V. in fact ſay that the ſaid 


W. H. hath not paid to the ſaid R. R. and 
W. or to any of them, the Sum of fifteen 
Pounds on the ſaid firſt Day of December 
then next following the Date of the ſaid 
Award, and which he ought to have paid to 
them or ſome of them, according to the 


Form and Effect of the ſaid Award; and 


this they are ready to verify ; wherefore they 
pray Judgment and their Debt aforeſaid, to- 
gether with their Damages on Account of 
the detaining of ſuch Debt, to be adjudged 
to them, c. ; 


And the ſaid V H. faith that the afore- 
ſaid Plea of the ſaid R. R. and V. above 
pleaded in Reply, and the Matrer therein 
contained, are not ſufficient in the Law for 
the ſaid R. R. and . to have and maintain 
their aforeſaid Action againſt him the ſaid M. 
H. and that he has no need, nor is he obliged 
by the Law of the Land to give any Anſwer 
to the ſaid Plea in Manner and Form above 
pleaded ; and this ke is ready to verify; 
wherefore for want of a ſufficient Replica- 
tion in this Behalf, the ſaid V H. as before 
prays Judgment, and that the ſaid R. R. and 
W. may be barred from having their ſaid Ac- 
tion againſt him, c. 


Joindir in De. And the ſaid R. R. and VJ. for that they 
have above in their Replication alledged ſuf- 


ficient Matter in the Law to have and main- 
tain 


aurrer. 


| 
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tain their ſaid Action againſt the ſaid V. H. 
which they are ready to verify; which ſaid 
Matter the ſaid /. H. doth not deny nor in 
any wiſe anſwer thereto, but altogether re- 
fuſes to admit the Verification thereof, pray 
Judgment as before, and their Debt aforeſaid, 
together with their Damages on Account of 
the detaining that Debt, to be adjudged to 
them, Sc. And becauſe the Juſtices here are 
willing to adviſe themſelves of and concerning 
the Premiſſes before they give their Judgment 
thereon, a Day is given to the Parties afore- 
{aid here until from the Day of Haſter in fif- 
teen Days, to hear thereon their Judgment,Ec. 


London, .JOHN CROWE, late of, Ec. Debron Bond 
in the County aforeſaid, Sc. of Sxbmi/jon. 
was ſummoned to anſwer William Seal of a 
Plea that he render to him forty Pounds, 
| which he owes to and unjuſtly derains from 
X him, Sc. and whereupon the ſaid William 
by Jobn Harris his Attorney complains, that 
whereas the ſaid 7obn Crowe on the twenty- 
third Day of Fanuary in the Year, Oc. at 
B. by his certain Writing obligatory acknow- 
ledged himſelf to be held to the ſaid William 
in the ſaid forty Pounds, to be paid to the 
ſaid Milliam when he ſhould be thereunto re- 
queſted ; but yet the ſaid Zohn Crowe (al- 
though often required) the ſaid forty Pounds 
to the ſaid NJ7/hiam hath not rendered, but 
to render him the ſame hath hitherto re- 
fuſed, and ſtill refuſeth ; wherefore he ſaith 
he is prejudiced and hath Damage to the 
Value of twenty Pounds, and therefore 
brings Suit, Oc. and he brings here into 
| Court 
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Court the ſaid Writing, which teſtifies the 
ſaid Debt in Form aforeſaid, the Date 


whereof is the Day and Year above men- 


tioned, Se. | 


And the ſaid ohn Crowe by William Bel, 
his Attorney comes and defends the Force 
and. Injury, when, Sc. and prays Oyer of 
the ſaid Writing; and it is read to him; he 


likewiſe prays Oyer of the Condition of the 
ſaid Writing; and it is read to him in theſe 


and final Determination of O. B. of, G. 


Words. The Condition of this Obligation 
is ſuch, That if the above bounden Joh 
Crowe, his Heirs and Executors, and every 


of them, for his and their Parts and Behalf, 


Mall and do in all Things well and truly ſtand 
to, abide, obſerve and perform, fulfill and 
keep the Award, Order, Rule, ＋＋ 
and T. H. of, Sc. Arbitrators indifferent) 
elected and choſen, as well on the Part and 
Behalf of the above bounden F.C. as on the 
Part and Behalf of the above named i. 
liam Seal, to arbitrate, award, order, judy: 
and finally determine, of, in, and upon il 
and all Manner of Action and Actions, Cauk 


and Cauſes of Action, Suits, Bonds, Bill 


Quarrels, Variances, Treſpaſſes, Batterie, 
Dues, Debts, Reckonings, Accounts an 


| Demands whatſoever, at any Time herets 


fore had, moved, committed and depend. 
ing berween the ſaid Parties, or either 

them, ſo as the ſaid Arbitrators do make ant 
declare their Award in the Premiſſes, d 


this Side, or before the tenth Day of Fel 


ary next enſuing the Date hereof ; and 
t 
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the faid Arbitrators cannot agree, nor no 


Award fhall make in the Premiſſes, then if 


the above bounden 7obn Crowe, his Heirs, 
Executors and Adminiſtrators, and every of 
them, do well and truly ſtand to, abide, 
perform, fulfill and keep the Award, Umpi- 
rage and final Determination of William 
Smith, of, Sc. an Umpire indifferently e- 
leted and choſen by the mutual Conſent 
of both Parties, to arbitrate, award and fi- 
nally determine, of, in, and upon all and all 
Manner of Actions, Suits, Bonds, Bills, 
Quarrels, Differences, Treſpaſſes, Batteries, 
Dues, Debts, Reckonings, Accounts and 
Demands whatſoever, at any Time hereto- 
fore had, moved, ſtirred or depending be- 
tween the ſaid Parties, or either of them, 


ſo as the ſaid Umpire do make or declare his 


Award in the Premiſſes, on this Side or be- 
fore the eighteenth Day of February next en- 


ſuing the Date hereof; that then this pre- 


ſent Obligation to be void and of none -Ef- 
fect, or elſe to ſtand and abide in full Force 
and Virtue. Which being read and heard, 
the ſaid Fobn Crowe ſaith that the ſaid Wil- 


liam Seal ought not to have his ſaid Action 


apainſt him, becauſe he ſaith that the ſaid 
Arbitrators in the ſaid Condition mentioned, 
after the making of the ſaid Writing obliga- 
tory, and upon or before the ſaid tenth Day 
of February, in the ſaid Condition above ſpe- 


ciied, did not make any Award, Order, 


Rule, Judgment or final Determination be- 
tween the fad Fobn Crowe and the ſaid Mil- 
liam Seal, touching and concerning the Pre- 
miſſes in the ſaid Condition above ſpecified, 

. ac- 
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according to the Form and Effect of the aid 
Condition; and the ſaid Job further faith 
that the ſaid Milliam, the Umpire in the ſaid 
Condition ſpecified, after the ſaid tenth Day 
of February in the ſaid Condition mentioned, 
and before the eighteenth Day of February 


therein allo mentioned, to wit, the ſixteenth 
Day. of February in the Year, Ec. at B. 


| aforeſaid, having taken upon himſelf the 


Burthen of the ſaid Umpirage then and 
there awarded, ordered and adjudged be. 
tween the Parties aforeſaid, touching and 
concerning the Premiſſes in the aforeſaid 
Condition ſpecified, to wit, that he the ſaid 

ohn Crowe, his Executors, Adminiſtrators 
or Aſſigns ſhould pay to the ſaid William Seal, 
his Executors, Adminiſtrators or Aſſigns, the 
Sum of twelve Pounds ten Shillings of good 
and lawful Money, c. upon or before the 
thirteenth Day of March then next follos. 
ing; and the ſaid 7obn Crowe in fact faith 


that he the ſaid John after the making of the 


ſaid Umpirage, to wit, on the ſaid thirteenth 
Day of March in the ſaid Umpirage men- 
tioned, at B. aforeſaid, tendred to the ſaid 
William Seal the ſaid twelve Pounds ten 
Shillings, which the ſaid #/i/liam to receive 
of the ſaid 7obn then and there refuſed ; and 
this he is ready to verify ; wherefore he prays 
Judgment whether the ſaid Milliam Sed 
ought to have his ſaid Action againſt him, 
Se. | | „ 


And the ſaid William ſaith that he ought 
not, by any thing before alledged by the ſaid 
Jobn Crowe, to be precluded from a.” 

| ai 
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id Wl faid Action againſt him the ſaid John, be- 
th cauſe he faith that well and true it is, that 

is the ſaid William Smith awarded, ordered and 
iv WM adjudged that the ſaid 7obn Crowe, his Exe- 
RT: 

d, I cutors, Adminiſtrators or Aſſigns ſhould pay 

to the ſaid William Seal, his Executors, Ad- 

th niniſtrators or Aſſigns, the Sum of twelve 
Pounds ten Shillings of good and lawful Mo- 

ie bey, Sc. upon or before the thirteenth Da 

d of March then next following, in full Satiſ- 

+. faction of all Differences between the ſaid 

d Filliam Seal and the ſaid Fohn Crowe ; but 

id che ſaid Milliam Seat further ſaith that the 

id ad Fob Crowe never tendered to the ſaid 

rs Wl Viliam Seal the ſaid twelve Pounds ten 

„, Shillings in Manner and Form as the ſaid 
de WY Jobn Crowe above in Reply hath alledged; 

x) and he prays that this may be inquired of 

by the Country, Ec. 


th And the ſaid 7. ſaith that the aforeſaid Demwrer. 
ne BY Plea of the ſaid VJ above pleaded in Reply, 
th and the Matter therein contained, are not 
n. Wl ſufficient in the Law for the ſaid . to have 
id and maintain his aforeſaid Action againſt 
en him the ſaid F. and that he has no need, 
ve vor is he obliged by the Law of the Land 
nd to give any Anſwer to the ſaid Plea in Man- 
ys {Wer and Form above pleaded ; and this he is 
ready to verify; wherefore for want of a 
m, Wl ſufficient Replication in this Behalf, the ſaid 

is as before prays Judgment, and that the 

ad . may be barred from having his ſaid 
be WW Ackion againſt him, Ec. 
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Foinder in And the ſaid / for that he has above in © 
Demurrer. his Replication alledged ſufficient Matter in ( 
; the Law to have and maintain his ſaid Action MI i! 
againſt the ſaid F. which he is ready to ve. Ml * 
rify; which ſaid Matter the ſaid J. doth not Ml " 
deny, nor in any wiſe anſwer thereto, but al. t 
ther refuſes to admit the Verification MW 7 
thereof, prays Judgment as before and ha 1 
Debt aforeſaid, together with his Damage: 
on Account of the detaining that Debt, u 
be adjudged to him, c. And becauſe the 
Juſtices here are willing to adviſe themſelves 
of and concerning the Premiſſcs before they 
give their Judgment thereon, a Day is given 
to the Parties aforeſaid here until from the 
Day of Eafter in fifteen Days, to hear there 
on their Judgment, Gc. 


Aſfumpſit os JorkſÞ. "= it remembred, that herets- 
Awerd. 1 fore, to wit, im Eaſter Tem 
laſt paſt, before our Lord the King at Vi. 
minſter came Fobn Birks by Emanuel Sir 
his Attorney, and brought here into tit 
Court of our Lord the King then and there 
a certain Bill of his againſt Burrowes Trippth 
Gent. one of the Clerks of R. H. Knigit, 
Chief Clerk of our Lord the King, afligntd 
to inroll Pleas in the Court of our ſaid Loi 
the King, before the King himſelf, preſet 

here in Court in his own proper Perſon, 
a Plea of Treſpaſs upon the Caſe ; and the 
are Pledges to proſecute, to wit, Job! DY 
and Richard Roe ; which ſaid Bill follows ! 
theſe Words, to wit, Torkſhire, to wt; 
Birks complains of Burrowes Trippet, Gen 

4 | 
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The Compleat Arbitratoz. 305 
one of the Clerks of Sir R. H. Knight, Chief | 
Clerk of our Lord the King, aſſigned to 


— 
V - 


oll Pleas in the Court of our ſaid Lord 
„te King, before the King himſelf, preſent 
+ bere in Court in his own proper Perſon, for 
| Wl that, to wit, That whereas divers Quarrels, 
Differences and Suits were had and depend- 
; Wl ing between him the ſaid John and the ſaid 
| Burrowes, for the appeaſing of which Suits 
nf and Differences, and all other Cauſes of 
, WW Action depending between them, as well 
ide faid ahn as the ſaid Burrowes, on the 
7 Wl fourteen Day of April in the Year of our 


Lord, Sc. at Doncaſter in the ſaid County, 
ſubmitted themſelves to ſtand to the Award, 
Order and final Judgment of one Francis 
Barker, the Arbitrator indifferently elected 
between them, to award, order and finally 
adjudge of and concerning the Premiſſes. 
And the ſaid Burrowes afterwards, to wit, 
the ſame Day and Year aboveſaid, at Don- 
cefter aforeſaid in the County aforeſaid, in 
Conſideration of the ſaid Submiſhon, and in 
Conſideration, that the ſaid John had then 
and there faithfully promiſed to pay to the 
faid Burrowes forty Pounds of lawful Mo- 
ney, Sc. whenever he ſhould be by the ſaid 
Burrowes required thereunto ; if the ſaid 
John ſhould not perform and fulfill all and 

every Thing which the ſaid Arbitrator ſhould 

award and adjudge touching and concerning 

the ſaid Premiſſes on his Part to be performed 

and fulfilled, took upon himſelf, and to the 

ſaid Jahn then and there faithfully promiſed, 
that if he the ſaid Burrowes ſhould not per- 
form and fulfil all and every Thing =" 

5 ai 


N S 


Lam. 
T” 


SA 


The Compleat Arbitratoz, 
ſaid Arbitrator ſhould award and adjudge 
touching and concerning the ſaid Premiſſes 


306 


Law upon divers Differences moved between 
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on his Part to be performed and fulfilled, 
that then the ſaid Burroues the ſaid forty 
Pounds of lawful Money, Sc. to the ſaid 

obn when he ſhould be thereunto required, 
would well and faithfully pay and content; 
and the ſaid J7obn in fact faith that the (aid 
Arbitrator having taken upon himſelf the 
Burthen of awarding, ordering and adjudy. 
ing between him the ſaid John and the aid 
Burrowes, touching and concerning the Pre. 
miſſes in the ſaid Award fo as aforeſaid men- 
tioned, afterwards, to wit, on the twenty-firſt 
Day of the ſaid Month of April in the Year 
of our Lord, Ec. at Doncaſter aforeſaid in 
the County aforeſaid, did thereupon award, 


order and adjudge in Manner and Form fol. 


lowing, that is to ſay, in the firſt Place, 
that the ſaid Burrowes ſhould pay to the ſaid 
Fobn the Sum of ten Shillings for and in 
Conſideration of the Damages of the {aid 

obn ſuſtained in a certain Action of Treſ. 
paſs and Aſſault, and alſo twenty Shillings 
more for the Care and depaſturing of a cer- 
tain Mare of the ſaid Burrowes, by the ſaid 
Fobn taken Care of and depaſtured ; and 
the ſaid Arbitrator further awarded and ad- 
judged that the ſaid Burrowes ſhould pay to 
the ſaid Fohn for the Care of a certain Ox, 
and Medicines for two Heifers of the ſaid 


Burrowes, other ten Shillings ; and alſo the 


further Sum of four Pounds towards the 
Coſts of the ſaid John Birks expended in 


them, which ſaid Sums in the whole amount 
4 WE. . 
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The Compleat Arbitratoz, 307 
to fix Pounds, the ſaid Arbitrator awarded 9 
and ' adjudged the ſaid Burrowes to pay to | 
the ſaid Jobn upon the twenty-third Day of 
the ſaid Month of April, at the Dwelling- 
Houſe of Henry Fenkinſon in the Pariſh of 
Hanſfworth in the County of York, and upon 
Receipt of the ſaid fix Pounds general Re- 
d leaſes under the Hands and Seals of each 
e Party ſhould be mutually given to the other 
from the Beginning of the World until the 
d ſaid twenty third Day of April in the Year 
. of our Lord, Cc. and alſo that the ſaid : 
. Burrowes ſhould deliver to the ſaid Fob a 
t certain Fine concerning and belonging to the 
r ſaid 7obn Birks and one John. Merriot, late 
n of the Pariſh of Hansbury aforeſaid in the 
I, County aforeſaid ; and the ſaid Arbitrator 
further awarded, ordered and adjudged for 
e, WH the appeaſing of the Differences aforeſaid, 
dad for the Sake of Quiet, that the ſaid John 
in from the Day of the Date of the ſaid Re- 
id leaſe ſhould ceaſe and deſiſt from all further 
. WH Proſecution at the general Seſſion of the 
Peace againſt the ſaid Burromes; and the ſaid 
- em in fact ſaith, that although he the ſaid 
obn well and truly performed and fulfilled 
nd all and every Thing in the ſaid Award above 
d- WF ſpecified on the Part of the ſaid John to be 
to performed and fulfilled according to the Form 
x, and Effect of the ſaid Award, yet the ſaid 
ad Burrowes the ſaid fix Pounds to the ſaid 
he John Birks on the ſaid twenty-third Day of 
the Bi April in the Year of our Lord, c. at or 
in By in the ſaid Dwelling-Houſe of the ſaid Hen- 
cn g Jenkinſon hath not paid nor hath deli- 
unt uy vered the ſaid Fine according to the Form 
to ; and 
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and faith that the ſaid John Birks ought un 


bringeth Suit, Ec. 


| Burrowes had Leave to imparl to the faid 
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and Effect of the ſaid Award, although the 
ſaid Burrowes was required thereunto by the 
ſaid Fobn afterwards, to wit, on the twenty. 
fourth Day of April in the Year of our 
Lord, Cc. at Dancafter aforeſaid in the 
County aforeſaid ; but nevertheleſs the ſaid 
Burrowes his Promiſes and Undertakings . 
foreſaid, in Form aforeſaid made, in no wiſe 
regarding, but contriving and fraudulently 
intending the ſaid 7obs Birks in this Behalf 
craftily and ſubtlely to deceive and defraud, 
the ſaid forty Pounds to the ſaid Jahn ac 
cording to his Promiſes and Undertaking 
hath not yet paid, although often requeſted, 
nor in any wiſe ſatisfied him for the ſame; 
wherefore the ſaid Fobx ſaith that be is pre 
Judiced, and hath Damage to the Value of 
one hundred Pounds; and therefore be 


And now here at this Day, to wit, Tul. 
day next after three Weeks of St. Michat, 
this ſame Term, until which Day the ſaid 


Bill, and then to anſwer, G. before our 
Lord the King, comes as well the ſaid 7 
by his Attorney aforeſaid as the ſaid Burroue: 
in his proper Perſon, and the ſaid Burrous 
defends the Force and Injury, when, G. 


to have or maintain his ſaid Action againl 
him, becauſe he ſaith that well and true it i 
that he the ſaid Burrowes and the ſaid 7a 
did ſubmit themſelves to ſtand to the Award 
Order and final Judgment of the ſaid Fran Wt oug 
Barker, the Arbitrator between ow — and 
eren 


The Compleat Arbitratoꝛ. 

| ferently elected to award, order and finally 
| adjudge touching and concerning the Pre- 
miſſes, and that he the ſaid Burrowes did 
thereupon undertake to perform and fulfil 
all and every Thing which the faid Arbitra- 
tor ſhould adjudge and award on the Part of 
the ſaid Burromes to be performed and fulfil- 


led as the ſaid 7obn hath above in his Declara- 


tion alledged ; but the ſaid Burrowes further 
. ſaith, that after the ſaid Submiſſion, and al- 
-ſo the ſaid Promiſe and Undertaking of the 
p faid Burrowes made, and before the faid Ar- 
i, bitrator made any Award or final Judgment 


between him the ſaid Burrowes and the ſaid 
Jobn Birks, to wit, on the twentieth Day 


5 
of WW of April in the Year, Oc. at Doncaſter afore- 
ic 


ſaid in the ſaid County of Tork, the ſaid 
Joby was indebted to the ſaid Burrowes in 
our Pounds of lawful Money, as well for 
Fees by the ſaid Jobn to the ſaid Burrowes, 
aha the Attorney of the faid Jobs before that 


id WF Time due and then remaining unpaid, as for 
a ſeveral Sums by the ſaid Burrowes for the 


ſaid 7obn, at the Inſtance and Requeſt of 
the ſaid 7obn before that Time laid out and 
expended, of which ſaid Debt of four Pounds 
to the ſaid Burrowes by the ſaid 7obn ſo as a- 
foreſaid due, the ſaid Arbitrator afterwards, 
to wit, the Day and Year laſt aboveſaid at 
Doncafter aforeſaid had Notice, and the ſaid 
Burrowes then and there made it appear to 
the ſaid Arbitrator, that the ſaid four Pounds 
vere juſtly due to the ſaid Burrowes and 
ought to be paid to the ſaid John, and then 


make an Allowance thereof to the ſaid 
"= Bur- 


and there requeſted the ſaid Arbitrator to 
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310 - The Compleat Arbitratoz; 
* Burrowes by the Award of him the ſaid Ar- 
bitrator, to be ended between him the ſaid 
Burrowes and the ſaid John ; and the ſaid 
Burromes further ſaith, that the ſaid Arbitra- 
tor afterwards, to wit, on the twentieth Day 
of April inthe Year, &c. at Doncafter afore- 
ſaid, made his Award between him the aid 

55 Burrowes and the ſaid Jobn, without any 
Allowance or Conſideration had to the ſaid 
Burrowes touching or concerning the ſaid 
Debt of four Pounds to. the ſaid Burrowes 

by the ſaid Fobn ſo as aforeſaid due and un- 
paid, notwithſtanding the ſaid Notice and 
Proof thereof to the ſaid Arbitrator by him 

the ſaid Burrowes ſo as aforeſaid given and 
made; and this the ſaid Burrowes is ready 

to verify ; wherefore he prays Judgment 
whether the ſaid Jabn ought to have or 
maintain his ſaid Action upon the ſaid Wri- 
.ting of Award, made. in Manner and Form 


aforeſaid, againſt him the ſaid Burrowes, &. 
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Ok Arbitratozss. 
Arve ought to have Common Senſe, 
and Honeſty, Be. Page 9, 73 
Ps Muſt not be an intereſted Party. 
9, 75, 121, 219 
o give one and intire Judgment at 
the ſame Time, and not in Part. 9 
—— Cannot aſſign their Power. 10, 80 
Not agreeing or delivering their A- 


ward in Writing in due Time to the Um- 
pire, ſuch Umpire may then make an A- 


ward. 2338, 39 
—— May award Fart, and the Umpire 
the Reſidue. 39 


——- If they err in Point of Law or 
Matter of Fact, a Court of Equity will 

_ reverſe their Award. 73, 219, 230 
gare Suggeſtion of their Inability 
or Diſhoneſty, without ſtrong Proof there- 
of, inſufficient. - 
If prov'd an Infant, or that the 
Matter was not level to his Underſtand- 
ung, diſqualified, | 1 
X 3 


The TABLE. 


Arbitrators may make an Award the Day the 
Bonds of Submiffion bear Date, or be. 
fore the Execution thereof, if publiſhed 
afterwards Page 16 

| Cannor make an Award by Parcels, 
nor make an Umpire. 77, 127 

— May conſider different Points at 
ſundry Times, but their Judgment muſt 

de one and not ſeveral + , 126 

Cannot reſerve . e for future 
Judgment when the Time is expired. 

178, $80, 118, . 166 

—— When their Power extends to x 
Matter not ſubmitted to, ſuch Power is 

void, and the Award good. 1 

— In a Diverſity, where to do a Mi- 
niſterial and where a Judicial Act, the 

| firſt is held good and the latter void. 19, 

166 

2 Cannot award Lands in Debate to 

be meaſured by others in their Preſence. 


80 
May award a Miniſterial Act to done 
by a Stranger. vn 


——— When they may make an Award of 
Parcel, and the Umpire the Reſidue. 8 
— Cannot award a Stranger to do any 
any Act. 118 
E fortiori cannot award the Parties 
to ſtand to the Award of another. ibid 
- May award the Parties to ſtand to 
the Arbitrament of a Stranger if the ſame 
had been before made by him between the 


ſaid Parties ; ibii 
—— Io deliver their Award to all the 


Parties concerned. 141 


Ar- 
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The TABLE. 


Arbittators to make the Award within the 


Time limited by the Submiſſion. Page 233 


Ok the Award. 


An Award muſt be made in Writin 4 des 
| livered to the Parties or either of them by 
ſuch a Day, as the Words of the Submif- 
ſion directs. | IT, 34, 140, 141 
—— Made generally upon Na 
by Conſent or Bonds. 


 ——— — Directing one Party to do WF 4 


Eg another firſt to be done 
of the other Party, he muſt have Notice 
thereof. | 12 
— Should be made beneficial to each 
Party and ble, lawful, certain and fi- 
nal. 12, 15, 16, 129, 161, 167, 169, 175 
—— 'To be expounded as intended by 
the Arbitrators, and not to be unravelled 
in Equity, unleſs by Corruption in the Ar- 
bitrators. 12 


— Por one to pay the whole Money, 


two being jointly bound, is good. 13 
— For one to pay Money to the other's 
Servant, good. 135 173 
——— May be that one Party beg the 
other's Pardon before ſuch a Mayor, * | 


por Releaſes to be given to the Tims 


of the Submiſſion moſt adviſeable. ibid. 


rn Muſt be ſigned and ſealed by the Ar- 


bitrators, or their Marks ſet if they can- 
not write. 14, 15, 139, 140 


1s good tho? neither Submiſſion = 


Award be in Writing. 
| X 4 An 


The TABLE 


An Award upon Parol (Submiſſion being t to 
pay the Party a certain Sum) an Action f 
may be brought for the ſame. Page 19 

— — May be made i in an Appeal of May. | 


0 bem, Oe. 419, 20 mn 
May be made of Arrears of Rent U 
reſerved in a Leaſe for Years. - 20 — 


a May be to releaſe all Bonds, Judg- 
ments, Executions and Extents, Sc. 20, 
25 

— Seldom inforced by the Judges when 
the Submiſſion or Award is by Parol. 21 
Cannot be made of a Freehold. 23 
— Muſt not be of a Leaſe for Years. 
5 | ibid. 
—— For Expences laid for the other, 
good. „ „ 26 
— Made i in the party 8 Favour, unrea- 
ſonable in him to find Fault therewith. i. 
Is to be made conformable to the 
Submiſſion with relpect to Perſons and 


Things. | 40 
For any Thing to be done merely — 
out of the Submiſſion, void. 41,96 v4 
Of any Thing depending on | the 
Principal, valid. 41 


That A. ſhall make a 1 to B. 
for which he ſhall pay to A. a certain Sum 

. yearly, good. 42 
When the Submiſfion is abſolute, 
the Award for ſuch Part thereof as ſettled 

- Is valid. - 42 
Upon a Submiſſion conditional, ſo 
as the ſame Award be reduced and deli» 
vered in —_— before the ſaid Day, is 
valid. | i bid. 
An 


| 
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The TABLE. 


An Award wherein for Part of the Premiſſes, 
vol * ++ -L » Page 44 


— Upon a Submiſſion by Covenant 


good. 46 
—— Upon a Submiſſion i ingaging for two 
Strangers, good, © 
Ex parte, and not to the Defendant 

himſelf, is void. . 1” "06 
———-Wherein the Father and Son joint- 

ly ſubmit, nothing being awarded as to 
e Son, void. 644, 84, 107, 108 
— Should be made between the arties 

- chiefly intereſted in the Controverſy. 64 
— Upon Submiſſion of an Infant for 

Battery or Treſpaſs done to himſelf | in his 


Land, invalid. = 66 
— Upon the Submiſſion of” an Infant, 
void. | ibid. 
Binding on the other Side, tho? not 

on the Infant. 6, 216, 218, 219 
— QAgainſt two Perſons, tho? bound in 

ſeparate Bonds, held good, 68 
Upon a Submiſſion taken diſtribu- 
tively, valid. 6 68, 106 


— Where two Perſons are jointly con- 
cerned, the Money paid by one can be 
no Satisfaction for the other; adjudged 
Niſi. 17 


—— Where 88 Perſons, to wit, A. B. 


and C. are to make Satisfaction to D. and 
the Award is only made between A and 
B. and not between C. and D. is void as 
N 69 
—— Where Differences ariſe between ſe- 
veral Parties on both Sides, and that the 
Award may be made between them or any 
of them, an Award made between any one 


Tie TABLE. 
of the Parties on both Sides is held good. 

- 15 Page 69, 172, 113 
May be made between ſeveral Per. 
ſons jointly or ſeparately, if they are all 

preſent, and the Arbitrators have Know. 

ledge of the whole Fact. 30, 216, 217 
Made where the Party injured ſub. 

mit with one of them (tho' divers are con- 

cerned) is an Extinguiſhment of the Tref. 

- paſs on the Behalf of all of them. 70 

—— — Made upon the Submiſſion of the 
2 prior is binding on the Succeſ. 

or. 5 71 

—— For a Perſon to pay a certain Sum 

when binding on his Executors, Oc. in 

Caſe of Death. 0 ibid. 

—— Made in the Disjunctive binding on 
Executors, Sc. | '--: Fn 
May be ſet aſide thro' Partiality ot 
Unfairneſs. -” 48,819 

———  Wherein any one of the Arbitrator 

is intereſted, void. 1 "5 
Made for a Debt upon Bond, tho 

in ſuch Award there be a Miſrecital of 

the Date of the ſaid Bond, good. 6 
directed to be made before the ſixth 

Day of January then next following, and 

tho made upon the fifth between Eight WW © 

and Nine in the Eve, held good. 75 


—— Being not made final, void. 78, ) — 
For a Party to pay a Penalty, not 
paying a certain Sum on a Day certain. 8 


good. _ 0 
For one to enjoy Lands for three 
Years, rendring to the other five Pounds 
yearly, good, OT * 


Te TABLE. 


An ARE, that in Default of Payment there- 

of, as to the Enjoyment of the Lands, 
void. Page 19 
—— For one to give a general Releaſe to 


the other on Payment of a certain Sum, 
' good. 80 


— For one of the Parties to releaſe all 


Actions, &e. ut talis adviſaret, void. 81, 
117 

Made by the Arbitrators without the 
Concurrence of the Umpire choſen by 
doth Parties, good. 85 
— Made upon Submiſſion to four, and 
to the Umpirage of J. S. ſuch Award 
made by them jointly good. ibid. 


Made where their Power is divided 


in the Submiſſion, void. ibid. 
— Made by an Umpire, averring 
that the Arbitrators non potuerunt, Gc. or 
the Death of one of them, or their Diſ- 
agreement, or that they would meddle no 


| 2 good. 87 
e ſeveral Incidents belonging there- 
to. 93 


dugzht regularly to be agreeable to 


the Submiſhon in Matter and Words, and 
to all Inſtances therein. 

— If made agreeable thereto in I 

ſtance ſufficient. 9 

>—— Of Things not in Variance when the 
Submiſſion is of all Things in Variance - 
betwixt the Parties, void. ibid. 

— Made concerning the Profits only 
of Land, upon a Submiſſion of the Right 
and Intereſt thereof, void. ibid. 


An 


. 
0 


The TABLE. 
An Award made of the Manor of & when 
* Submiſfion is of the Manor of D. void. 
. > Page 97 
Of ſuch Things of which the Par. 

ties have only Cauſe of Action, if the 

Submiſſion be of all Actions, void. ibid. 

| Upon the Submiſſion of all Actions 

and Quarrels, good. ibid. 

— ay be made of all Matters con- 
g the 


cernin Title of Land upon a Sub- 

© miffion of all Demands. ibid. 
For the Husband to pay a certain 
Sum of Money (laid out for the Wife at 
her Requeſt being more than ſubmitted 
to) void. ibid 
——— Made for the Payment of Tithes to 
the Parſon, upon a Submiſſion of all Mat- 
ters as well Spiritual as Temporal, good. 98 

— Cannot be made of Land for which 

an Action in Ejectione firme is brought, 

2 | | | 26 hid, 
——— For Payment of Rent upon Sub- 
miſſion only of a Term for Years, and all 
_ thereupon depending, void. | ibid, 
—— — That one 2 enjoy a certain 
Houſe, paying yearly a certain Rent, 
which if not paid is good, the Condition 
being broke. ibid. 
For making a Leaſe and paying 
Rent for the ſame, good. 5 
| May be made upon Things depend- 
ing on the Principal, tho* not expreſſed in 
the Submiſfion. | ibid. 

' May be made of the Evidences and 
Charters of Land, if the Title and Poſ- 

_ ſeſſion thereof be ſubmitted to. - 
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Submiſhon — how 


The TABLE 


An Award may be for- Releaſes of all Bonds, 
_ Judgments, Sc. upon a Submiſſion of . 
Debts, as alſo of the Debts themſelves, 
good. Page 100 


—— Held ad by Conſtruction though 


not made agreeable to the Things ſubmit- 
ted to. ibid. 
— Made of all, præter one Obligation, 
and of this the Award is, it ſhall ſtand, 
is a good Award of the whole upon a 
Submiſſion of all Matters between the 
Parties. „ - 
—— That 4. ſhall pay B. fifty Pounds, 
and that all Manner of Actions, Quarrels, 
Oc. between them ſhall ceaſe, tho* no 
Mention is made of Woods, Sc. accord- 
ing to the Submiſſion, good. ibid. 


That a certain Sum be paid for all 


Arrears of Rent due for a Houſe and di- 
vers Elms, upon which the , Difference 
aroſe, held good. 101 
— Of a Thin not mentioned in the 
12 it was held void. 

102 

— For à Perſon to give his Horſe in 
Satisfaction, Ec. (being contrary to the 
Submiſſion) void. 13 
—— For one Obligee to deliver up an 
Obligation to the other in full Satisfaction 
of all Differences, held good, tho? not di- 
rected by the Submiffion. _ 
>——— 'That à Horſe or Money may be gi- 
ven in full Satisfaction, quere. ibid. 
>——— Whether it be o Money or a Col- 
lateral Thing, as a Hat or Horſe, held a 
* Plea. | „ 
An 


4 "— 


The TAB *Y 


An Award upon a Submiffion conditions! 
when void. Page 106 
Upon a Submiſſion of three or more 
Parties may be made between any two 
of them, if the Submiffion directs jr. 

Io 
Made between them or any of then 
on the like Submiſfion, tho no Mention of 
the Wife, good. 1068 
Where A. and B. ſubmit, and the 
Award be made in the Name of A on the 
Behalf of another, void. bdhil. 
Between A and B. Merchants, of 
a Ship of the one Part, and C D. Part. 
Owners thereof on the other Part, Bat 
A. and B. the Merchants ſhall 
thouſand Pounds to C. and D. for thei thei 
Uſe, and the Reſidue of the other = 
Owners and Mariners, 
| For one Partner, on the Behalf « 
himſelf and the other, to pay a certain 

Sum, held good. 110 
——— — "That one Perſon on the Behalf of 

two Strangers pay a certain Sum, having 

_ ingaged for them, good. ibid. 
— — Where ſeveral Perſons enter into {e- 

parate Bonds of one thouſand Pounds a. 

piece, yet binding upon all of them to 

make a General Releaſe purſuant to the 
i Award. 110, 111 
Muſt be made advantageous for the 

Perſon on whoſe Behalf the Submiffion 

was made. 111 
— Upon the Submiſſion of A. for him. 

ſelf of the one Part, and B. of the other 

Part, on the Behalf * C. nothing being 

| I awarded 
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| awarded on C's Behalf, the principal Per- 
ſon concerned, was void. „ 111 


— Made and appointin 5 Thing to be 
done by a Stranger, how far binding, and 
how far otherwiſe in Law. 112 


— For one of the Parties to procure a 
Stranger to do a Thing not compellable by 
Law, void. — 
compellable by the Common 

Law or Chancery, valid. ibid. 
For one to pay fifteen Pounds to the 

other, and a Stranger ſhall enter into a 
Bond to pay it, void. ibid. 


 — Between A. and B. that A. and his 


Wife and Son, by the Procurement of A. 
Mall aſſure Land to B. this Award is void 
as to Wife and Son. 113 


>—— That one ſhall acquit the other of 


an Obligation of two hundred Pounds, in 
which they are bound to B. for Payment 
of one hundred and five Pounds, good. 
ibid. 
LE Where Part thereof appointing any 
Thing to be done by a Stranger not com- 
pellable by Law to do is void, yet bind- 
ing on himſelf 113, 114 
For the Defendant, together with 
a Stranger, to enter into a Bond in the 
Aſſignment of a Breach, how reſolved by 


different Judges. 114 
— Por one to be bound with Sureties 
is void as to the Sureties. 115 


— Por the Defendant to be bound with 
Sureties in an Aſumpſt, void as to finding 


the Sureties, yet R's on the Defen- 
dant. ibid. 


An 


n * Nr p _ 328 * 4 . in. 
ON ks. nd * * a s 1 
a * 
s | 
* + - 
* 1 


An Award for Defendant to pay the Plain. 
tiff thirty Pounds in Satisfaction, Ge. out 
of the Eſtate of one Moolley, Judgment 
upon the Aſſumpſit was ſtaid. Page 115 
For a Stranger to do a Miniſteria] 
2. valid; if a Tudicial one, void. 116, 
118 
— Ne one to be bound by the Advice 
of his Counſel to pay ten D to the 
other, good. 116 
For one Party paying ten Pounds to 
the other, ſuch Party to execute a Gene. 
ral Releaſe as Counſel ſhall adviſe, good, ij, 
To pay twenty Pounds for a Horſe, 
if 7. S. ſhall ſay * tis worth ſo much, — 
ibil 
— For one of the Parties to leave ſo 
many Trees for Houſe-boot, Ec. as the 
Arbitrators by Advice of Counſel at the 
next Aſſizes ſhall appoint, void. 117 
To pay ſuch Coſts as a Prothono- 
- tory ſhall tax, good. 11, 155 
For a Perſon to ſurrender his Copy- 
hold, Sc. good. 117 


Feoffment, with a Letter of Attorney to 


make Livery, good. . 
To levy a Fine before che Juſtices 
de Banco, Ec. good. 13, 117 


To command the Tuſtices de Banco 


to oblige any Perſon to levy a Fine, G. 
void. 118 
o pay a certain Sum of Money to 


A Stranger not mentioned therein,  voic+ 
| | 4% >"yy 


5 , 10 


For à Perſon to make a Deed of 
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| 2 e aſſure Lands to « Man aud 


. his Wife who is a Stranger, not biad- 

"WF? on the Party in reſpect to the Wife. 
| Page 119 | 3 
| — For the gervant of 4 to pay Mo- = 
| . ney to the Servant of B. void. Quere. Wo 
| ibid. 

1 That 7. ſhall pay one Moety of 
| 
| 
| 


the Money with the Uſe, and N. the 
other Moiety to the Obligee, tho' a Stran- 
ger, good, 119, 120 
— For A. to pay Money | to B. and hs 
Wife, the Controverſy ariſing between 


. DES 120 
y Money to one of the Far- | 
; ties, held an frond Thy „ | 4 ö 


o make an Eſtate of certain Lands 
for Life of the Plaintiff, with Remainder 
to F, &. was held good as to the particular 
Gs but void as to the Remainder. 
120, 182 

— To mit an | Acknowledguicdr of 
an Injury done to another before the 
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f Mayor of T. and three others, void. 120 
i WW o make ſuch Acknowled gment be- 
0 fore the Mayor of T. only, good. 121 
L For A. to pay B. hfty Pounds, and 


cs WI for A. to beg B.'s Pardon in ſuch Manner 
n and Place as B. ſhould appoint, void. 1b. 
c Mey be made by two of the Arbi- 


r. trators only tho four are appointed, if 
18 the-Submiſfion runs to them or any two 
to of them. 7 


d. — May be made in like Manner b 
19 * of them without the reſt. ibid. 
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The TABLE. 


An Award, if made on any Part of the Day 
or Night, whereon the Subtniſfion dear 
Date, good. Page 12; 
Muſt not be made ſo as to prevent 
all the Parties from being preſent. ibid 
If made in the Night- time or at 3 
private Meeting, and no Notice thereof 
proved to have been given to the Parties, 
not good. 125, 219 
— When made of Debts at one Day, 
of Treſpaſſes at another Day, and of 
other Things at another Day, void as to 
the two laſt. 125 
— To pay five Pounds for ten Loads 
of Wood, and ſeveral other Matters for 
other Things before Michaelmas, ſo much 
as is proved ſhall not be paid at the ſaid 
Feaſt. * x36, 161 
Jo pay nineteen Pounds and twelve 
Shillings before the firſt Day of Fanvay, 
after f nullum ulterius Arbitrium fieret, be- 
fore the ſaid Time, void. i 
Made de et ſuper Præmi ſſis of al 
Matters to the 28th of January, tho' the 
Submiſſion was to the 29th of Januar), 


good. gb ibid. 
In like Manner of all Controverſies 


"> the firſt of May, tho' the Submiſſion to 

the fourth of May, good. 125 
To releaſe a Title to a Copy hold, 
Sc. ſuper prædicto primo die Maii, omitting 
the Word viceſimo, void. 128 
For Payment of a Sum of Money 
in like Manner void. 153 
Should mention the Time and Place 


' when and where made. 8 . 
An 


the TABLE. 


An Award, the Time thereof when made, 


or of the Submiſfion, need not be ſpeci- 
fied in the Plaintiffs Declaration, Ni/, 
Oc. 5 | Page 129 
lf pleaded in Bar of Treſpaſs, a 
Place muſt then be laid where the Sub- 
miſſion was made. 5 ibid. 


For General Releaſes to be given to 


the Time of the Award, good upon a 


double Account. 3 
— But if the ſame be made after the 
Submiſfion, void. 131 


Made, though comprehending more 
Time than ſubmitted to, when good. 132 
— For a Horſe to be delivered to the 
Plaintiff in Controverſy, and for each 
Party to execute a General Releaſe to the 
other of all Matters, Cc. betwixt St. Bar- 
tholomew and St. Michael, being contrary 
to the Time ſubmitted to, void. 133 


— Io execute General Releaſes till the 


Award, and to pay ten Pounds preter the 
| Releaſe, being on a Day after the Sub- 
miſſion, void. | 134 
Mo releaſe all Actions till the Award 
which was made to the 2th of January, 
tho' the Time of the Submiſſion was to 
February following, good. ibid. 
Upon a Submiſſion, ita quod de Præ- 
miſſis, c. for Payment of twenty Pounds 
two Months after the Award, and to exe- 
cute General Releaſes to that Time, good. 
| ibid. 


=— To pay a Sum of Money at two 


' ſeveral Days, and preſently to give one 
another mutual Releaſes, void. 135 
. | „ | An 


The TABLE. 


An Award to pay a certain Sum of Money 
at two ſeveral Days, and that mutual Re- 
leaſes ſhall be given, good. Page 135 
— Made upon the Premiſſes, and Re- 
leaſes to be given till the Award, if pro- 
ved there were no other Matters in the 
mean Time, good. e 44 3+ Bf 
If made de et ſuper Premiſſis, and 
the Submiſſion is ita quod fiat de Premiſſis, 
good. 7,97 +0004. 
General without any limited Time 
de et ſuper Premiſſis, ſhall be intended to 
the Time of the Submiſſion, and Releaſes 
of all Demands till then ſhall be good. 137 
Of a General Releaſe of all De- 

mands till the Time of the Award, good. 

1 | | ibid. 
—— For A. to pay B. ten Pounds, and 
that B. ſhall pay to A the Expences at the 
making of the Award, and on performing 
the whole to execute General Releaſes to 
each other, good. 138 
For a Perſon to pay ſeven Pounds 
and ten Shillings, and alſo all the Ex- 
pences of the Suit, Ec. good as to the ſe- 
ven Pounds and ten Shillings, but void as 
to the Expences. ibid. 
Parties not bound to take Conuſance 
of the Delivery thereof eliewhere than at 
the Place appointed. 3+ 5.6408 
Delivery thereof, (being to the Par- 
ties themſelves) tho? at another Day and 
Place than appointed, good. ibid. 
If directed to be delivered to ſuch 
of the Parties who ſhall deſire it, ſuch Party 
may upon Refuſal plead, Ec. * 
n 


T he TA B LE. 
An Award by Parol for Payment of ten 
Pounds within fix Months after the Date 


thereof, good. 2 Page 143 
— By Parol the Party not tied to ſet 
forth the very Words, &. ibid. 


 —— Parol capable of Delivery, ſo it is 
ready to be delivered from the Time it is 
agreed upon, good. | 1844 
——— Tho' without Date good. ibid. 
—— ——- Generally requiſite for the Parties 
to attend the Delivery thereof from Sun- 
riſe to Sun-ſet. 14 
— Any Place appointed therein mu 
be well known and acceſſable. ibid. 
— The Time may be limited thereby 
for an Hour or two. ibid. 
— To pay Money at the Houſe of a 
Stranger, or at the Houſe of F. §. good. 
145, 146 
To pay Money in the Houſe, or at 
the Houſe where the Owner thereof hath 
Lands adjoining, Sc. Qnære. 146 
— Jo pay Money at the Houſe of F. S. 
in C. being intended a common Inn, 
) good. ibid. 
| Jo pay Money in or at the Houſe 
: of J. S. in Bury, the Perſon may go to 
t the Door of the Houſe without being a 
z Treſpaſſer. (EA: a 
- ——— Perſonal Demand muſt be made of 
d the Thing awarded before Attachment can 
iſſue, if Submiſſion is by Rule of Court. 147 
y 
a 


—— - A Tender and Refuſal of any Thing 
awarded hath the ſame Effect as in other 
A ibid. 


2 An 


The TABLE. 


An Award fhall be a Bar of an Ae. 
tion brought after Tender and Refuſal. 
ar let arte | Page 147 

— Upon Tender and Refuſal of what 

is to be done by one Perſon, he is intitled 
to what was awarded on his Behalf. 07d 

—— For a certain Sum to be paid one 
of the Parties, and that both ſhall give 

Releaſes for the ſame, and he who is to 

receive the Money upon a Tender and 
Refuſal, is obliged to fign a Releaſe as if 
he actually received it. : 148 

—— If uncertain, void. | I49 

—— For the one Perſon to enjoy the 
Land in Controverſy, and the other to 

enter into a Bond to him, but for no Sum, 

' void, ibid, 

—— To give Security for the Payment 

of ſixteen Pounds without ſhewing what 

Kind of Security, void. 150 
— 'To give Bend for the Payment of 
a certain Sum of Money without aſcer- 

Woing the-lame, void, ibid. 
Io give a; Perſon two Shillings for 
Brakes growing on waſte Lands, without 
giving any Name to the Lands, void. 151 

Io pay ſo much Money for every 

arter of Malt, as one Quarter had been 

. before ſold for, but not mentioning the 


- 
. 


Sum, void ibid, 
To pay the Arrears of Rent void 

for Uncertainty. „ 
— To pay another ſo much as is due 
in Conſcience, void. DR 
— No pay Quit-Rents and other ſmall 
Things, void. ibid. 
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An Award to pay for certain Task-work and 
Day-work, void. Page 152 
— To pay two hundred Pounds aut eo 
circiter, the Party being bound for one 
hundred Pounds aut eo circiter, good. 153 
— Upon an Aſſumpſit de et ſuper Præ- 
miſſis for Defendant to pay Plaintiff thirty 
Pounds out of the Eſtate of JF. void. ibid. 
Jo pay Part of the Charge of a 
Voyage, and to allow a proportionable 
Part of the Loſs that ſhall happen to the 
Ship by ſuch Voyage upon Account, good. 
ibid. 

—— For the Parties to execute Releaſes 
to each other within four Days after the 
Award, which was upon the laſt Day of 
April according to the Submiſſion to the 
Time, notwithſtanding a certain Proviſo 
therein, good. 154, 166 
If ſaid Proviſo therein had been to 
be performed within the ſaid four Days, 
chen the Award would have been void. 
154, 166, 167 

—— For the whole to be void upon any 
ſubſequent Act, what is awarded in præ- 
ſenti not good, but deſtroys the whole 
Award. | 155 
— Lo pa pay, the Charges of ſuch a Suit, 
notwithſtan ing objected to, good. ibid. 
— To pay ſuch Coſts of Suit as a 
Maſter ſhould tax, good. ibid. 
—— To pay the Plaintiff the Charges of 
a Suit now depending between them, c. 
altho* Exceptions aroſe thereupon, good. 


156 
Ta 


A &s t 9 *\s 
pe 4 * 5 & 
he ag * 


„ W 
An Award for Defendant to pay the Plain- 
tiff twelve Guineas and all Sums of Mo- 
ney, Ec. in and about the Proſecution of 

a Plea in an Action of the Caſe, good. 
7 Page 156, 15) 
For Defendant to pay the Plaintiff 
ſeventy-one Pounds and ten Shillings, et om- 
nes rationabiles Expenſas circa ſectam præ- 
dict', the latter Part void. 157 
For the one to pay the other ten 
Pounds and the Coſts of a Suit now de- 
pending in an inferiour Court, and then 
to give mutual Releaſes, uncertain. Gus 
| ibid. 

—— For A to make a Leaſe to B. and 
for B. to pay A. a certain yearly Rent, 


good. , | 158 
——— To hold and enjoy certain Goods, 
paying ſo much Money, good. ibid. 


| For A. to pay twenty Pounds to B. 
upon Condition that each of the Parties 
- ſhall acquit the other of all Things ſub- 


mitted to. e 
To pay Coſts of Suit in an Action 
of Defamation, good. 158, 159 


Reciting a Caſe of Joint-tenancy, 
Sc. and that the one ſhould have unn 
dimidiam partem ſive medietatem, the Court 
held dimidia pars ſive medietas to be the 
ſame with a Moiety. ; 159 
For - the Removal of certain Scat- 
folds, but not ſaying by whom was held 
void, being indefinite. 160 
| To pay ſo much Money as Land is 
worth, void. 8 ibid. 
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The TABLE, 
An Award that an Obligee ſhould not ſue-the 
Obligor upon a certain Bond, objected to 
that it was not final, yet held to be good. 
| we Page 162 

———— 'That each ſhall be Nonſuit in his 
Action againſt the other, not good, being 
not final. E 

— For each Party to diſcontinue an 
Action againſt each other, tho' not final, 
good. „„ 162, 184 

— For the Plaintiff to make a Retraxit 
of his Action, and that all Suits ſnall ceaſe, 
good ps 162, 163 

Not to proſecute or proceed in the 

ſame Term in ſuch an Action, good. 163 

——- Thar all Suits now depending ſhall 
. ceaſe, Sc. allowed ta be final, ibid. 

—— Phat all Suits ſhould ceaſe, not al- 


lowed to be final. | a (00 
— That a Suit in Chancery ſhould de 
diſmiſſed, void, 164 


—— That a Suit ſhall be diſmiſſed is 
thereby meant it muſt ceaſe for ever. 164, 
£44 165 
— Por A. to pay B. thirty Pounds at 
three ſundry Payments, and if it ſhould 
appear before the laſt Payment that A. 
was engaged for the ſaid B. in any Debt 
unſatisfied, that then B. ſhould repay to 
A. ſo much Money as the ſaid Debt a- 
mounted to, void. | 165 


—— That if A ſhews any Bill of Debt 
to any certain Sum, then ſuch Sum ſhall 
te repaid. 3 | ibid. 

>—— For a Perſon to pay one thouſand 
Pounds, though only one hundred Pounds 

| due, 


The TABLE. 
| dus, yet if there be any Thing awarded 


to bd done unto him, as fm bim a 
Penny, or a General Releafe, will be held 


_ advantageous. Page 167 
— For nothing to be done by a Party 
_ committing a 'Trefpaſs, void. 168 


— To —— the Law that he is not 
guilty, and that he ſhall be quit without 
Satisfaction, void. 168 
—— For the Owner to have his Goods 
in without other Satisfaction for the 
Action of Treſpaſs in taking away his 
Cattle, void. ibid. 
For one to make 3 Releaſe to the 
other of Land in Satisfaction of an Action, 
if he to whom the Releaſe is given had no 
Land at that Time, void. 3 
— To deliver to me all the Evidence: 
touching the Land he releaſed to me in 
Satisfaction of an Action, good. ibid. 
. w——— Appearing to be made on one Side 
8 the Court allowed not to be good. 
169 

— To pay Parcel of a Debt due = 

ibi 

— For the Owner to have only Parcel 

ol his own Goods, not good. 170 . 
- Io pay ſeven Pounds and ten Shil- 
lings in Part rr of Arrears of Rent, amount- 
ing to fifteen Pounds, and alſo for the 
Aſſignment of a Wine Licence. y-_ 

ibi 

1. pay four Pounds, and to make 
a final End of all Differences concerning 
a Houle, divers Elms, — AA 170, 171 


An 


The TABLE. 
An Award for A. to pay B. fifteen Pounds 
"4 Coſts, Ec. without Cauſe commenced 
| . B. and that all Suits, Oc. 
good. Page 171 
— That the one thall-be quit againſt the 
other, each Party being indebred forty 
_ Shillings, good. ibid. 
— — That all Controverſies ſhall ceaſe, 
and that one ſhall give one Shilling to the 
other, good. ibid. 
—— For. Releaſes to be given on both 
Sides to the Time of the Award, and to 
be Friends ut in priori tempore, good. 172 
— For a General Pardon of all Mat- 
ters to be done on the one Side, good. ib. 
—— Where there are ſeveral Parties 
ſomething beneficial ought to be awarded 
to each. ibid. 
— Upon a Submiſſion of four Perſons 
being made between three of them. only, 
not good. ibid. 
— Upon the Submiſſion of one Perſon 
on the Behalf of another, ſomething ad- 
vantageous ought to be awarded on whoſe 
Behalf the Submiſſion was made. 173 
— For A to be bound with ſuch Sure- 
ties as B. ſhall approve of for Payment of 
one hundred. Pounds to B. and ſhall there- 
upon ſeal mutual Releaſes to each other, 
void. 173 
—— May be beneficial to the Party al- 
_ tho? nnn. is awarded to a Stranger. 
ibid. 
—— Where 7 . me. are at my 
| Requeſt, as 8 that of V. NM and 4 
Award is that I ſhall pay one Moiety "4 
the 
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The TABLE. 
the Money with the Uſe thereof, and 
N. the other Moiery to the Obligee, 
good. Page 113 
For the Plaintiff and Defendant to 
pay each a certain Sum yearly to A. for 
the Uſe of Mrs. Bird their Mother, good. 
17 
- For one Perſon to ſerve Act 
two Years in Satisfaction of an Action, 
not binding. | 175 
por the Pariſhioners to give Notice 
to their Parſon ofa Sheep-ſhearing. Quere. 
ibid, 
Tho' it appears extremely difficult, 
yet the Party is bound to perform it, if 
poſſible. 177 
For a Perſon to pay twenty Pounds 
where he hath not twenty Pence, Ec. 
good. ibid. 
To make an Obligation to another 
immediately after the Award, void. ibid. 
>——— For one to make a Feoffment to the 
other of one Acre, or to make an Obliga- 
tion, and immediately after to pay the 


Money, good. „ 28006: 
To pay Money without mentioning 

Time or Place, good. 5 ibid. 
To kill, ſteal, forge a Deed or the 

like, - void. 178 
—— To pay Money to an Infant, and 
for him to give a Releaſe, void. ibi. 


Of ſuch Matters only whereof the 
Arbitrators had Notice, although in Part, 
yet awarding General Releaſes, held good. 


179 


An 


The TABLE 


An Award more or leſs comprehenſive in ity 


Nature, how expounded. Page 179 
— Held often good in Part, and void 
in Part. | | 179, 180 


— Upon a Submiſſion of all Suits con- 
cerning Tithes only, and the Award di- 
rects that A. ſhall pay B. ſuch a Sum 
of Money, and thereupon B. ſhall ſuffer 
all Suirs to be diſcontinued againſt A. 
where he hath other Suits which do not 
concern the ſaid Tithes, void in Part. 180 
—— — Where mean Actions are depending, 
how the ſame is void, and good for thoſe 

- which are ſubmitted. - ibid. 
— Upon Payment of one thouſand 
Pounds at ſuch Days, Sc. all Actions, 
Sc. ſhall ceaſe, and — each Party ſhall 
releaſe all Matters and Demands between 
them till ſuch a Day, good. 181 
—— Where nothing therein is well a- 
warded but on the one Part only, yet al- 
lowed to be good. ibid. 
In an Aſſumpfit for Defendant to 
pay fix Pounds, and each Party to releaſe 
the other notwithſtanding the Submiſſion | 
was xo or with an ita quod, Oc. 

| ibid. 
— For A. to pay B. ten Pounds, and 
that B. pay to A. all the Expences at the 
making of the Award, and on Perfor- 
mance of the whole to releaſe each other, 
good. 182 
— For an Obligor and a Stranger to 
pay the other Party ten Pounds, is void 
as to the Stranger, yer binding on the 
Obligor. q avid. 
An 


The TABLE. 


An Award when void, as being againſt Lay, 


not binding tho Submiſſion be by Bend. 


4 


| +: =. Page a8 | 
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Aſumpſit to perform it, binding. ibi 
For the Delivery of a Horſe before 
ſuch a Day, if he dies in the mean Time 
the Party is excuſed. | ibid. 
For any Thing to be done by a 
Stranger if impoſſible. Querc. bid. 


Precedents of Acards. 


Award in common Form when Submiſſion is 
by Bond. 186 
Another. 187 

—— Made by two Arbitrators. 189 

Zy one Arbitrator or Umpire. 191 

— Between Executors at Controverſy 

about Teſtator's Goods by four Arbitra- 
tors. | 193 

— In a'Controyerſy ariſing by Means 

of a Copartnerſhip. r96 

To pay Money and fign Releaſes. 

| 200 

— Io pay the Balance of an Account, 
as alſo Part of the Money received with 
an Apprentice, and to deliver up his In- 
dentures to be cancelled, and to ſign Re- 
leaſes. n 
—— Ordering a Maſter of a Ship to 
make Oath before a Magiſtrate of the 
Delivery of the Goods beyond Sea, and 
for what ſold, to procure' a Teſtimony 
thereof from the Perſon delivered to, and 
upon ſo doing Money to be paid mn 
4 | an 
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and a Bond for the Sale of the Goods to 


de delivered up. Page 204 
— Made hy three Arbitrators, wherein 
is a ſpecial 0 of the Matters to be 


performed. 206 


—— Made by Order of Chancery to be 
cqnfirmed * a Decree. 2210 


Ok Awards. 


Award, tho? extrajudicial and not good in 
. Striftneſs of Law, yet the Lord Chan- 
* cellor decreed it to be performed in Spe- 
cie. 214 

f made purſuant to an Order of 

Court, the Party ought to move the 
Court to confirm it. ibid. 

| If made a Rule of Court, and At- 

| tachment iſſues thereupon againſt the 

Party, and then dies, the Act of Parlia- 


ment is of no Effect. 214, 215 
May be confirmed in Part, and 
made void in Part. 215 


—— Where it was to be confirmed with- 
out Appeal or Exceptions, yet upon De- 
| hate. Exceptions to the Award were ad- 
mitted. 217, 218 
Made of Part only upon a Submiſ- 
ſion of all Controverſies, ſo that the A- 
Ward is void in Law, ſhall not be good in 
a Court of Equity. ibid. 


— — If differing from the Submiſhon is 


as well void in Equity as at Law. 218 


of 
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Of Pleas, &c. 
Award is no Plea in Actions mixed. Page 24 
Arbitrament nor Accord with Satisfaction 
are not good Pleas in Bar when the Ac- 


tion is grounded on a Deec. ibid. 
Award is a good Plea in an Action to reco- 
ver Damages. ibid. 


— No good Plea in an Action of Cove- 
nant for Non- payment of a Sum of Mo- 
ney. ibid 

— May be pleaded in Bar between 
Plaintiff and Stranger. 70 
Is no good Plea for an Annuity in 
Fee or for Life. 83 
— No Plea in Action of Debt for At- 
rears of an Account before Auditors“ ibid. 
A good Plea in Bar to an Action 
upon the Statute of Labourers. ibid. 

- In an Action of Debt ſufficient for 

the Plaintiff to plead that Part of the 
Award only which intitles him to his Ac- 
tion. | 182, 238, 239 

| Defendant pleading the Delivery of 

a Releaſe to another Perſon for the Plain- 
tiff's Uſe is a good Plea for the Perfor- 
mance of the Award. | 184 
—— — Defendant pleading that by the A- 
ward he ſhould ſtand acquitted de gualibet 
Materid in eadem comenta, is a good Plea of 
Diſcharge. | 185, 241 

a Upon Conveyance of Lands, the 
Word Heirs being omitted in the Award, 
was decreed to be amended. 1 
It appearing the Arbitrators to have 
an Intereſt in the Cargo, touching _ 
4 00 
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The TABLE. 
the Award was made, and putting too 
great a Value thereon, was ſet afide. Page 
220 
— For a Tenant for Life committing 
| Waſte to the Value of three hundred and 
eighty Pounds, tho' his Eſtate but ſeventy 
Pounds, Sc. held good. 221 
—- An Attachment may iſſue for Non- 
performance of an Award, Oc. 34, 234, 
1 | 5 
——— Refuſed upon Party's revoking his 
_ Submiſſion, when made a Rule of Court. 
FER, | 222, 223 
For a Perſon to be paid a Sum of Mo- 
ney at a certain Time and Place, ſufficient 
for him to ſhew that he attended accord- 
ingly, and that there was no Body to pay 
him. - = 235 


* 


jf in Writing where the Party will 


be excuſed. ibid. 
Defendant cannot plead Perfor- 
mance of an Award generally. 241 
Of two Things, the one within and 
the other without the Submiſſion, the lat- 
ter is void, and the Breach muſt be aſſign- 
ed only upon the firſt. 240 
—— Unleſs executed, formerly held could 
not, except in ſome Caſes, be pleaded to 

an Action, r 
In Debt upon Bond for Performance 
of an Indenture, Defendant need not ſet 
forth the Indenture, but refer to it gene- 
rally. 242 
——— But if it be to be paid in ſuch a 
Manner, and at _ Times as expreſſed 
5 In 
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in the Indenture, then i it muſt be ſet forth 


at large. Page 242 
do if the Award be to pay Money 
ya a Will. ibid. 


—— Where Defendant: pleads Perfor- 
mance he ought regularly to plead it ac- 
cording to the Words of the Condition. 

| ibid. 

Upon Condition, ſo that the Award 
be given up in Writing, Ec. and the De- 
fendant pleaded Non deliberaverunt, &. 
inſtead of Non reddiderunt, Cc. void. ibid. 

—— Where Defendant cannot plead the 
Statute of Limitations to an Action 
brought on an Award. 244 

Where Accord may be a Plea in 

any Action, ſo an Award may. 23, 244 

Accord formerly no Bar to an Ac- 

tion unleſs executed, c. 244 

The beſt way to plead it is by Way 

of Satisfaction, and not by Accord. biz, 

When it may be pleaded without 

Execution as well as an Arbitrament. 245 

Upon Tender and Refuſal a good 

Bar of Action. ibid. 

(in Treſpaſs) of a collateral Thing in 

Satisfaction, formerly held no good Plea. 

Holt. 246 

Non - performance thereof, when 
a good Bar in an Action on the Cale, and 
when otherwiſe. 247, 248 

By Parol, the Party is not tied to 
plead the very W ords, but only the Ef- 


fect, Oc. 252 
* - = e 
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Bargain and Sale having no Date may be in- 


rolled within fix Months after the Deli- 


very. Page 143 


Bond, if one be obliged that he ſhall not 


continue ſuch a Suit, if he continues it 
by his Attorney, is a Breach of the Obli- 
gation, 185 


— But if an Attorney enter the Con- 


tinuance without his yy is no Breach 
thereof. ibid. 
Bonds or Judgments are not properly arbi- 

trable, but made ſo by the Parties enter- 


ing into Bonds of Submiſſion. 213 


. or Covenant for the Payment of 
a certain Sum of Money, without - ſhew- 
ing what Sum the Obligation ſhall be for, 


1 1 10 
Clauſe of the Statute relating to Submiſ—-— 
ions and Awards. 223, 224 


Deed. The Delivery thereof i is the Day of 


the Date, tho' no Date ſet forth, held 


good. 144, 253 
Declaration ought to be ſufficient in three 
Reſpects. 238 


Declaration ; if the Plaintiff generally declares 


on the Bond of Submiſſion, he is not 
obliged in his Declaration to ſet forth the 
Award. - tab 
— If on the Award itſelf, to declare 
ſuch Part thereof as intitles Thim to the 
Action. | ibid. 
It is not neceſſary therein to ſpecify 
where the Award or Submiſſion were made. 

| 239 
2 2 De- 


| * f 


———— 'The Plaintiff need not ſet forth a 


Declaration im Debt upon 
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Declaration. But when a Plea of an Award is 


therein in Bar of a Treſpaſs, it muſt be laid 
where the Submiſſion was made. Page 239 


— thereof in ria, becauſe it is no 
ibid. 
ye a When the Plaintiff ſers forth an A- 
ward in his Declaration, ſufficient for him 
to declare ſuch Part thereof as intitles him 
to the Action. 240 
5 But when the Defendant pleads an 

Award in his Declaration he muſt ſet forth 

the whole Award. _, #bid. 


Precedents of Pleadings in Award. 


Declaration upon an Arbitration Bond. 260 
Plea. 261, 262 
Declaration in a Debt upon a Bond to _ 
form an Award. | 263 
Defendant craves Oyer of the Condition. 
264, 265 

Defendant pleading that neither the Arbi- 
trators nor Umpire made any Award or 


Umpirage. . 266 
The Plaintiff's Reply thereto. ibid. 
The Defendant's Special Demurrer. 268 
Joinder in Demurrer. 269 
Declaration in a Debt on the Award. 269, 

270, / 

' Plea. | 272 
Demurrer. 18 273 
Joinder in Demurrer. ibid. 
— 274 


an Award, in 
which the Award is fet forth. 2, 275, 
276,277 

De- 
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Declaration in Debt upon the Bond of Sub- 


miſſion. e 
—_— 8 ., ih 
Replication, 280, 281, 282, 283 

 Rejoinder. | > 
Demurrer. | 284 


285 


Jeinder in Demurrer. 


Declaration in an Action of Debt on the 


Bond of Submiſſion. 286 
Plea and Performance pleaded. 287, 288, 289 
Declaration in Debt upon the Bond. 290 


Plea, Oyer of the Condition. ibid. 
Plaintiff pleads an Award made ore tenus. 

292 
Demurrer to the Replication. 293 


Joinder in Demurrer. 294 
Declaration in a Debt upon Bond. ibid. 


Plea. 295 
The Replication ſetting forth the m_ 
2 
The Defendant's Demurrer. 298 
Joinder in Demurrer. ibid. 
—— Debt on the Bond of Submiſſon, 
299 
Tender and Refuſal pleaded. 300 
Replication. 302 
Demurrer. 303 
Declarar in Demurrer. 304 
laration in an Aſſumpfit on an Award. 
303, 304, 305, 306 


The Defendant' $ * Plea. 308, 309, 310 
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' Demurrers. 
J Phleaadings. 


Demurrer upon the Plaintiff pleading an 
Arditrament in Bar of an Action without 
alledging the Performance of the Award, 
good. Page 245 
For the Variance between the A- 
ward ſet forth in the Replication, and 
the Oyer allowed. 252 
For Amendment of the Law, want 
of Form not ſufficient upon a general De- 
murrer. 258 
| Vet when ſuch” want of Form is 
made a Cauſe of the Demurrer it may 
prevail. | ibid. 
| If there be want of Subſtance a ge- 
neral Demurrer will ſuffice. ibid. 
Where an Award is ſuppoſed to be 
made not according to Law, the beſt Way 
is to demur to the Plaintiff's Declaration, 
if he pleads the Award, or to his Replica- 
tion, c. which Demurrer may be either 


General or Special. ibid, 


Releaſes, 


Releaſes general to each Party, where there 
are mutual Demands, neceſſary to be gi 
ven, 129 

——— Given to the Time of the Award, 
how at firſt held void. 130, 134 

Made without ſpecifying any 'Time, 

ſhall beraken to the Time of the Submil- 

ſiononly. | 130 

Re- 
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Releaſes given to the Time of the gubmiſ- 
ſion, good. Page 131 
Mo be given of all Matters till the 


Award, if made de et ſuper Premiſſis, and 
the Condition is ita quod fiat, Ec. good. 


135 


| ——=— Not to be given till after the Money 


is paid. ibid. 


1 May be awarded of all Bonds 


Judgments, Sc. upon a Submiſſion of al 
Debs. 


Df the Replication, 
Pleadings, &c. 


Replication. If the Defendant denies the 
Time and Place pleaded in the Declaration 
where the Award or Submiſſion was made, 
the Plaintiff may reply, that the ſame were 
made at ſuch a Place, Ec. 239 

Of the Plaintiff upon the Defen- 

dant pleading Nullum fecerunt Arbitrium, 

with Judge Hale's Opinion thereon. 240 


———_Wherein the Plaintiff alledges that” 


at a Day after his Refuſal he then de- 
manded the ſaid twenty Pounds, which 
the Defendant then refuſed to pay him, 
whereupon a Demurrer aroſe, and the 
Replication was held idle. 243 
Replication neceflary for the Plaintiff there- 
in to plead the whole Award, where the 
Defendant alledges Nullum fecerum Arbi= 
tri um, c. 249 
—— When the Plaintiff replies and ſhews 
the TR he muſt alſo ſhew the Breach. 
250 
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The TABLE. 
Replication, and tho* he doth not ſay that it 
was ready to be delivered, yet it is a good 

Replication. Page 251, 254 
Ils Debt upon an Award the Plain- 
tiff need not ſer forth more than makes 
for him. | 253 
Rut in a Debt upon Bond otherwite, 
for then the Plaintiff muſt reply the whole 
Award. „ . ibid. 
Upon Defendant pleading no Award 
made, the Plaintiff replied and ſer forth 
an Award, with a Profert in Curia, &c. 


| | 252 
—— Held good tho' an Award be plead- 
ed without a Pate. 253 
Rejoinder. 
Pleadings, &c. 
Rejoinder, what it is. | 255 


Defendant muſt not rejoin in ſuch Words as 
are not contained in the Replication or 
Dies. ibid. 
If Defendant in his Rejoinder pleads new 
Matter he muſt conclude et hoc paratus eft 
veri ficare ibid. 
Plaintiff ought to have Liberty to come in 
with a Surrejoinder and Anſwer to it. ibid. 
Altedging a new Anſwer in the Rejoinder 
held in many Caſes no Departure. 255 
The Plaintiff replying that 'an Award was 


made between the Defendant and the Te- 


nants of J. &. and names them, and the 
Defendant rejoins that they were not Te- 
nants, held good. „n 
De- 


The TABLE. 
Defendant pleading no Award, the Plaintiff 
replies and ſets forth one made and ten- 

dered, but that it was not tendered modo 

et forma, &c. this Rejoinder was void on 

a double Account. Page 257 
Rejoinder made by Defendant, firſt plead- 
ing no Award, and then afterwards ſhew- 
ing and confeſſing an Award in Fact, but 
that it was void in Law, is a Departure, 
and the Rejoinder is void. ibid. 


Df the Submiflion, 


Submiſſion may be of all Matters whatſoever 
(except Criminal Matters) as Treaſons, 
Murders, Felonies, Matrimonial Cauſes, 

Oc. | | 3 4, 8, 28, 65 
— Cannot be of Matters of Freehold 

or of Title to Lands without the Parties 


binding themſelves by mutual Obliga- 
tions. | | "0 
d Of any Thing certain muſt regular- 
ly be in Writing, 4 
—— May be of Actions perſonal and 
uncertain without Writing, but more pru- 
dent by Bond. | 4, 6, 34 
—— May be general, ſpecial, abſolute 
or conditional, but beſt general. 3, 43 
—— May be by Rule of Court, the 
Parties ſignifying their Conſent in —_— 
_ Ny . X 
— — — By Parol or Covenant almoſt - dif- 


uſed. 6, 7, 46, 47 
——— If obtained by Threats or Impri- 
ſonment, void. e 


Sub- 


E 
| Submiſſion of Perſons civilly dead, void. 


Page 65 
Of an Infant not binding, Ec. » 
Of Feme Coverts without their Huf. 


bands, Cc. not good. 8, 65 
— Cannot be ſingly where Societies 
have a joint Power. 8, 65 


———= By two jointly interefted and a 
third Perſon, the two may enter into ſe- 
parate Bonds. 8 

By divers, the Arbitrators may a- 
ward Matters jointly or ſeparately. bid. 

— — May be by one Man for another ij. 

— — May be countermanded. I 

By Bond, if revoked is forfeited, 
if by Rule of Court an Attachment may 
iſſue, if by Word without Forfeiture may 
be revoked, 11, 68, 82, 21) 

Upon Detainer of a Charter of 
Feoffment void, but an Action of Trei- 
paſs for taking it may be ſubmitted to. 24 
Of both Parties to a certain Debt 
no Award can be made thereupon. 26 


| Cannot be of Matters grounded up- 


on Record or Statute. 2” 
May be of Damages ſuſtained upon 

a Promiſe of Marriage. 29 

— Cannot be of Things not in Being, 

| 29, 39 
May be of all Actions only doth 
not take in the Cauſe of Actions. 36 
——— Of all Demands include all Matters 
relative to the Title of Land. ibid. 


——— Of all Actions and Quarrels, an A- 
ward cannot be made of Lands or Tene- 


ments. 3) 
N | Sub- 
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Submiſſion of all Actions perſonal only does 


not affect any Actions real. Page 37 
Of all Debts, a Releaſe may be a- 

warded of all Bonds, Judgments, Sc. 41 
——— — May be ſometimes general, as of 


all Suits, Debts, Dues, Demands, Sc. or 


. ſpecial. DD 43 


P recedent's of afferent Kinds of Sulmiſ- 
ion by Bond. 


Submiſſion to ſtand to the Award of two 
Arbitrators in common Form. 48 
Mo ſtand to the Award of three Ar- 
bitrators, or any two of them, and an 
Umpire, with a Clauſe to ſignify their 


Conſent in Writing. 49, 51 
—— — To an Arbitration according to the 
Statute, Ec. Mb 


— Special wherein the Matters are re- 
cited. | 


—— Between the Maſter and Owners and 


Freighters of a Ship. 

——— Between two Maſters of a Ship tor 
themſelves and Owners about a Prize, 
with a Note. | 55, 56 

Between the Aſſignees i in a Commiſ- 

ſion of- Bankrupt, and a Maſter of a Ship 
belonging to the Bankrupt. 56 

Submiſhon for the Part-Owners and Maſter 
to be made a Rule of Court, and another 
Kind of Penalty. 07 

——- 'To Arbitration with Covenants to 
perform the ſame with Exceptions in the 
vubmiſſion. ” 59 


Sub- 
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4% Submiſſion may be made by all Perſons capa · 

_ ble of diſpoſing of their Properties, may 

= bind chemſehres their Heirs, Oc. and 
. may engage Strangers. Page 62, 6; 

By one Partner on Behalf of an 

other good, otherwiſe-a Breach of Pro- 


 -miſe. | 63 
—— —— By Infants doubtful. 65 
* Void in Part held void in ſome Caſes 
| in toto. 66 


Of the Husband alone, whether in 

Right of his Wife by Intermarriage, or 

' as Adminiſtratrix, good. 

By the Wife requiſite with reſpes 
to Inheritance or Things given her in 
Truſt, wich her Husband's Privity and 
Conſent. N _ 

— Of ſeveral Perfons by joint or ſe- 

rate Bonds, 07 

—.— Of a 80 to an Award, and 
before the Award made intermarries, is a 
Revocation of the Submiſſion. 8; 

— Jo an Umpire, when void. 86 
—— S$hould expreſs in its Condition the 
Time when the Award is to be made and 
delivered. nf 

For Payment of Rent awarded for 

Enjoyment of an Houſe (if not pac) 


- broke. | 158 
by Bond in forms Reſpects better 
than by Rule of Court. 215 
—— How it may be made a Rule of 
Court. | 225, 226 
— What ſhall be a Breach t ercof 
' 228, 229 
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Ok the Tender. 


Tender of a Sum of Money d to be 
paid, not ſufficient- without pleading un- 
core priſt. N Page 243, 244 

— But Tender of an * _ the 
© Defendant when none come on his Behalf 


to receive it, is good. 24 
Ok the ampire. | 

Umpire, what and how choſen. 7 - 

To be choſen before m the A- 

- ward. 9 


To follow = ſame Directions in 
making his Umpirage, as the Arbitrators 
in making their Award. 83 

— Cannot make an Award of any 
Part of which the Arbitrators have made 


no Award. | $3, 122 
— When he may make an Award of 
the Reſidue. . 84 


Not to enter upon his Office before 
the Time of the Arbitrators be expired to 
make any Award. 84, $7, 88, 233 

— May make an Award if the Arbi- 
trators do not agree upon any Award on 
or before the Time limited. 85, 88, 89, 90 

—  — Where no Time is limited for the 
Umpire, his Power void. 86 

lf choſen by the Arbitrators before 
their Time is expired, ipſo fatto void. 


90 
Umpirage choſen by the Arbitrators ap- 
pointed by Rule of Court, being not per- 


formed, an Attachment was moved 92 
m- 


| "pag. a Form thereof. Page 188 


—— Muſt be choſen upon Condigior 
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Umpire cannot make his Umpirage on the 
- ame Day, tho* the Arbitrators diſagreed 
they having all that Day to make thei 
Award. 21), 233 

f choſen. by Croſs and Vile, u | 
Umpirage is void. 217 

———— When named in the Submiſſion 
by no Means make his Umpirage. 23. 

But if the Arbitrators are to name 
him, he may make his Umpirage the ſame 
Day limited to the Arbitrayers. ibi 


that he accepts the Umpirage. » 15 


